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TEXAS CITY CLAIMS ACT 


WEDNESDAY, MAY 11, 1955 


Howusp or REPRESENTATIVES, 
ScuncomMirree No. 2 or THE JUDICIARY COMMITTER, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 10 a. m. in room 346, 
Old House Office Building, the Honorable Thomas J. Lane, chairman 
of the subcommittee, presiding. 

Present: The Honorable Messrs. Thomas J. Lane, E. L. Forrester, 
Harold D. Donohue, Charles A. Boyle, William E. Miller of New 
York, and Usher L. Burdick. 

Also present : Cyril F. Brickfield, counsel, Walter R. Lee, legislative 
assistant. 

Mr. Lane. The subcommittee will be kind enough to come to order. 

This committee has under consideration this morning H. R. 4045 
filed by Mr. Thompson of Texas, a bill to provide for settlement of 
claims for damages resulting from the disaster which occurred at 
Texas City, Tex., on April 16 and 17, 1947. 

(H. R. 4045 is as follows :) 


[H. R. 4045, 84th Cong., 1st sess.] 


A BILL To provide for settlement of claims for damages resulting from the disaster 
which occurred at Texas City, Texas, on April 16 and 17, 1947 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Texas City 
Claims Act”. 

Sec. 2. (a) There is hereby established a commission to be known as the 
Texas City Claims Commission (referred to in this Act as the “Commission” ), 
which shall be composed of three members to be appointed by the President. The 
President shall designate the member of the Commission who shall be the chair- 
mnan thereof. 

(b) Two members of the Commission shall constitute a quorum. 

(c) The members of the Commission shall each receive $50 per diem when 
engaged in the actual performance of duties vested in the Commission, plus re- 
imbursement for travel, subsistence, and other expenses incurred by them 
in the performance of such duties. 

(d) The Commission shall have the power, without regard to the provisions of 
the civil-service laws and the Classification Act of 1949, as amended, to appoint 
and fix the compensation of such personnel as it deems necessary for the pur- 
poses of the performance of its duties, and the appropriations therefor are 
hereby authorized. 

(e) Service of an individual as a member of the Commission or employment 
of an individual by the Commission shall not be considered to be service or 
employment bringing such individual within the provisions of sections 281, 283, 
284, 484, or 1914 of title 18 of the United States Code, or section 190 of the 
Revised Statutes (5 U. S.C. 99). 

Sec. 3. (a) The Commission shall receive, investigate, and allow claims against 
the United States for damages sustained by individuals, firms, companies, asso- 
ciations, and corporations as a result of the disaster at Texas City, Texas, on 
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April 16 and 17, 1947. The Commission shall limit itself to the determination 
of (1) the amount to be allowed and paid pursuant to this Act, and (2) the indi- 
viduals, firms, companies, associations, and corporations entitled to receive the 
same. 

(b) Prior to the expiration of sixty days after the date on which two of its 
members shall have been appointed and have taken office, the Commission shall 
promulgate and publish rules of procedure for handling the claims to which this 
section applies. It shall determine and fix damages, if any, in the case of each 
claim within twelve months from the date on which the claim was submitted. 

(c) No claim shall be allowed unless, prior to the expiration of one hundred 
and eighty days after the date on which two members of the Commission shall 
have been appointed and have taken office, the claimant submits such claim in 
writing in accordance with rules prescribed by the Commission. 

(d) No claim shall be approved for payment under this Act unless it shall 
appear to the satisfaction of the Commission that such claim was a part of a 
civil action filed against the United States in a United States district court prior 
to April 25, 1950; except that the Commission, for good cause shown, may waive 
the limitation date of April 25, 1950, where it is shown that the claimant, because 
of infancy, insanity, or other reason, was unable to bring such civil action. 

(e) Except as otherwise provided in this Act, in carrying out its provisions 
the Commission shall be governed by the law of the State of Texas. 

(f) Claims for damages based on death may be submitted only by persons, 
or their legal representatives, authorized to sue for wrongful death under the 
revised statutes of the State of Texas. 

Sec. 4. (a) The Secretary of the Treasury shall pay, out of moneys in the 
Treasury not otherwise appropriated, in full settlement, the claims referred 
to in this Act in the amounts approved for payment by the Commission. 

(b) Any payment made under subsection (a) shall be in full settlement and 
discharge of all claims against the Government of the United States. 

(c) Before paying any claim allowed by the Commission, the Secretary of the 
Treasury shall require of and receive from the claimant an assignment to the 
United States, to the extent of the payment to be made by the Secretary, of 
any right of action arising out of the Texas City disaster which such claimant 
may have against a third party. 

Sec. 5. No attorney or agent shall receive, an account of services rendered in 
connection with any claim allowed under this Act, in excess of 15 per centum of 
the amount paid under this Act, any contract to the contrary notwithstanding. 
Whoever violates this section shall be fined not to exceed $5,000. 

Sec. 6. The Commission, twenty-four months after the date of enactment of this 
Act, shall transmit to the Congress a report containing— 

(a) a statement of each claim submitted in accordance with this Act 
which has not been settled by it, with supporting papers and a report of its 
findings of facts and recommendations; and 

(b) a report of each claim settled and paid pursuant to this Act, which 
report shall include a brief statement concerning the character and justice 
of the claim, the amount claimed, and the amount approved and paid. 

Sec. 7. At the close of the sixtieth day after the date on which its report is 
submitted to the Congress pursuant to section 6, the Commission shall cease to 
exist. 

Mr. Lane. Without objection I will have the committee report con- 
taining a history and analysis of the problems on Texas City in- 
serted in the record at this point. 

(Report set out in appendix p. 142). 

Mr. Lane. This is a matter on which this committee held extensive 
hearings on December 16, 17, and 18, 1953, on a bill which was then 
House Resolution 296. The committee not only held hearings and 
conferences here in the Capital but they also made a trip to see for 
themselves at Texas City, Tex., some of the scenes of the place where 
this disaster occurred on April 16 and 17, 1947. 

Hearings were held at Texas City and also at Galveston, Tex. As 
a result of those hearings that bill was favorably reported by the sub- 
committee and the full Committee on the Judici iary and passed the 
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House and was then considered in the Senate but the bill failed to 
become law (H. R. 9785, 83d Cong.). 

For that reason this committee must now go over this entire matter 
again because there is a new makeup of this Committee on the Ju- 
diciary and subcommittee that will have a hearing on the bill here. 

I know that all of us on the committee are pleased to have as the 
first witness our Congressman from Texas, Congressman ‘Thompson, 
who has been vitally interested in this subject matter for a long period 
of time and has put in a good many hours with the subcommittee last 
year. He has also been with the members of the subcommittee and 
helped to bring about these hearings to work out some legislation 
which may be considered in reference to the subject matter. 

The first witness will be Congressman Thompson. We are ea 
to have you here this morning and I know you are well versed in the 
subject matter and if you will be kind enough, Congressman, to come 
to the table we will be pleased to hear you. 

Mr. Tuomrson. Thank you, Mr. Chairman. 


STATEMENT OF HON. CLARK W. THOMPSON, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF TEXAS 


Mr. Tuompson. I thank you very much, Mr. Chairman and members 
of the committee. I represent the Ninth Congressional District in the 
State of Texas. 

Mr. Chairman, if it suits your pleasure I would like to briefly re- 
view the legislative history of the Texas City disaster claims legisla- 
tion and bring it up to date. And perhaps, to a very small extent, 
touch on what happened in Texas City for the benefit of some who may 
not have been in the hearings before. 

The disaster occurred just about 8 years ago. It was caused by the 
blowing up of a ship at 9 o’clock on the morning of the 16th of April 
1947. ‘This was followed by the blowing up of another ship shortly 
thereafter that night or early in the morning of the 17th. 

It was obviously a manmade disaster. It did a terrific amount of 
damage. It killed 570 people and hurt thousands. It laid waste a 
large portion of Texas City. There was hardly a house in the com- 
munity that was not damaged to some extent. 

Being obviously a manmade disaster an effort was shortly com- 
menced to find out who was to blame. It was discovered that the ex- 
plosion was caused by a product labeled as fertilizer which was manu- 
factured under Government supervision and in Government ordnance 
plants. 

Since, apparently, the Government had control of the situation and 
could have either warned the people of the danger of the commodity 
being handled or could, perhaps, have taken the necessary steps to 
keep it from exploding, suit was filed in behalf of the injured in the 
Federal District Court of the Southern District of Texas under the 
Federal Tort Claims Act. 

The long history of the litigation can better be told by some of the 
attorneys who are here today. For my part, as a layman, I may 
simply say that the lower court held the Government negligent on 
eighty-odd counts and liable for the damage. 
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The case was appealed and finally went to the Supreme Court and 
just about 2 years ago the Supreme Court on a 4 to 8 division held 
that the Tort Claims Act did not apply. 

There was still no doubt of the Government’s part in the accident 
and there was in my own mind and in the minds of a great number 
of us who had followed it from the beginning—there was in my mind 
a very strong conviction that the Government was still responsible 
even though for legal reasons the Tort Claims Act may not have 
applied. 

For that reason, after consulting with experts on your own com- 
mittee, Mr. Chairman, and others who were capable and competent 
to advise as to the proper procedure, because of the magnitude of the 
case itself, it seemed best to start the legislative procedure by having 
a committee appointed from the Judiciary Committee to go to Texas 
City or any other place they thought advisable and there to investi- 
gate the facts, look into the legal background and then to report to 
the Congress on whether or not the Government seemed to be liable 
and, if so, by what means the injured could be compensated. 

The committee was appointed accordingly. Those who were on it— 
the then chairman, the gentleman from Illinois, Mr. Jonas; the gen- 
tleman from Massachusetts, the present chairman of the committee, 
Mr. Lane; the gentleman from Maryland, Mr. Hyde, and I am glad 
to see that he is keeping up his interest in the case although I under- 
stand he is not a member of this particular subcommittee. 

The committee, after long deliberations, and after hearings on the 
ground and again here in Washington, reported that the Government 
was liable. A bill was introduced about a year ago by Judge Jonas 
to provide compensation for the claimants. That bill passed the 
House of Representatives without a dissenting vote but very late 
in the session. It was then sent to the Senate where hearings were 
held but only days remained for us to explain the situation to the mem- 
bers of the Senate Judiciary Committee and then to get it through 
that body. Ultimately the Senate did pass their version of the bill, 
and I am happy to say without a dissenting vote. It was too late 
then to go into conference and so, with the differences between the two 
bodies, the bill died on the calendar. 

In each case, Mr. Chairman, may I remind the committee the House 
and the Senate admitted the Government’s liability. It was only a 
question of how to compensate the injured and to what extent. There 
was never any question that I know of that the individuals injured 
should be compensated. 

So, at the beginning of this session and for many weeks preceding 
it, of course, we studied the situation and finally decided on the bill 
H. R. 4045 as being the best approach to the settlement of the claims. 

An identical bill was introduced in the Senate and sponsored, by 
the way, by the two State Senators, Senator Lyndon Sitee and 
Senator Price Daniel. I understand Senator Daniel is the author 
but under the rules of his own Judiciary Committee he sits in as an 
observer. We made every effort to draw a bill that would be ac- 
ceptable to both bodies so we could expedite the settlement of such 
claims as you may consider are justified, and not ask these people 
injured 8 years ago to wait any longer than this particular session of 
the Congress. 
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The approach to the settlement of this situation is to appoint a 
commission—let the President —— a three man commission to 
go wherever necessary, presumably to Texas City, to evaluate the 
claims and then to tell Congress how much is due on each one. 

It is a considerable job. There will be some 8,000 claimants. It 
is not as bad as it might look to some who have not studied the his- 
tory of the case because the FBI has already evaluated the individual 
claims. Almost all of them—although there may be a few still 
waiting—have been assessed. Apparently after the lower court held 
the Government liable the Government proceeded just as though they 
would ultimately have to pay the claims. 

That brings the situation down to date, Mr. Chairman. 

I have here with me on my left Judge Russel Markwell who was 
in the case ever since the beginning and who has a great number of 
individual claimants. Mr. Austin Bryan is also here and will be re- 
membered by the members of the subcommittee for his able presenta- 
tion of the legal background and also of the facts. 

Also here today is the Honorable T. R. Robinson, county judge of 
Galveston County. That, I believe, tells the layman’s story, Mr. 
Chairman. 

Mr. Lane. Congressman Thompson, for the information of the 
rest of the committee, will you tell us how long the FBI agents, and 
how many of them, were in Texas City investigating these claims 
and whether or not all of these claimants have now been fully investi- 
gated and the demands made as to the claimants’ requests and the 
amounts to be paid these claimants by the Department of Justice 
being represented by the FBI agents so we will have some informa- 
tion as to, not only the number of claims, but also whether or not 
some definite effort has been made to adjudicate the extent of these 
claims. 

Mr. Tuompson. Mr. Chairman, I have relied on the advice of 
counsel because they worked so closely with it. I understand that 
there were 49 members of the FBI assigned to this case; that they 
worked for approximately a year and the present status is that the 
claims—and just how many are still not assessed I will have to 
ask my attorneys again—but almost all of them are laid out with 
the amount originally claimed and the amount which the FBI rec- 
ommended was justified and all of the padding taken out. Each has 
the vital statistics—how many in the family and the life expectancy 
and so on. 

So, the spadework has been done to finally settle these claims. 

Mr. Lane. And these claims are also broken down in the personal 
injuries, property damage claims, and death claims? 

Mr. Tuomeson. That is correct. 

Mr. Lane. This committee, through the staff, has been making 
arrangements with the Department of Justice to see whether or not 
these records can be turned over to this committee for the considera- 
tion of the committee in deciding what action may be taken insofar as 
the Texas City bill is concerned, H. R. 4045, or any substitute bill 
which may be adopted. 

Mr. Tuompson. Mr. Chairman, these records are, of course, avail- 
able to the Department of Justice. Some of them are in the hands 
of our own attorneys. Mr. Markwell told me yesterday he had them 
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all tabulated and they are on file with you now, a typical set of 
claims all ready to act upon. 

At the close of the Senate hearings last year 1 think we were in 
accord on a bill which would be satisfactory and which would be 
accepted by the House and the Senate, and I believe that view was 
shared by the gentleman from Maryland, Mr. Hyde. 

What it provided was this that for the time being, and in this par- 
ticular bill, we would settle only the individual claims. It was under- 
stood that any other subrogated claims would still be taken up but 
in the interest of humanity we had to settle such cases as the one you 
remember so well, the man without any legs. 

I believe if you will indulge me I would like to tell you the story 
for the benefit of those not there. 

At the hearings in Texas City the individuals who had been hurt 
had been testifying. I had just done as we are accustomed to do. 
As we looked over the audience there were approximately 250 people 
who sat with us all day. Just before adjournment the gentleman 
from Massachusetts, the present chairman, asked the then chairman, 
Judge Jonas, if he could request the audience that whoever had been 
injured or had someone close to him or her injured, would they please 
rise. With the exception of the staff members and some members of 
the press, everybody arose except one man. He had his leg shot off 
and could not rise. 

It was a very dramatic experience. 

Getting back to the action of the Senate, we thought we could first 
compensate these people. And it is my understanding that that was 
agreeable to both the Army who were being consulted without being 
the ones to handle the payment and also the Department of Justice. 

And I have tried in the approach to this bill, H. R. 4045, to draw 
something that would be acceptable to all the departments involved. 
While they, of course, will speak for themselves, I have come away 
from conferences with them in the belief that they would not object 
to reasonable settlement, certainly of the individual claims. I have 
appreciated the help I have had from them unofficially and quite 
informally in preparing this bill. 

Mr. Lanr. Congressman Thompson, the reason for the delay since 
the time of the disaster, April 16 and 17, 1947, to date, is the fact that 
all of this period of time, with the execption of last year, this matter 
was in litigation from one court to the other until the decision was 
finally rendered by the Supreme Court in a 4-to-3 decision that it 
did not come within the Federal Tort Claims Act. So it was a matter 
for the Congress instead of for the courts. 

Mr. Tuompson. That is correct. 

Mr. Lane. So we are only dealing now with the claims of the indi- 
viduals. 

Mr. THomrson. That is correct. I think Congress has moved with 
reasonable dispatch on it. It was only 2 years ago that the Supreme 
Court decision was handed down. We immediately moved through 
the subcommittee, which went to Texas and investigated just after 
the 1st session of the 83d Congress. Then we moved a year ago to 
perfect the legislation and present it to the Congress, and we did suc- 
ceed in passing it which, I think, was moving with reasonable dispatch. 
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The delay has all been in the Congress—not all of it, of course—but 
of the 8 years, 6 were spent in courts and not in Congress. 

Mr. Lane. Maybe it was a necessary delay, Congressman Thomp- 
son. In view of the fact that we have a new committee for the most 
part, it may be well for this subcommittee to go to Texas City and 
obtain as much information and possible, and I assume that if they 
do decide later on to go to Texas City with yourself or the attorneys 
representing all these claimants and these various lawyers represent- 
ing a good many of these claimants, you could meet with the committee 
and havea further hearing in that location ? 

Mr. Tuomeson. The committee, or any individuals, Mr. Chairman, 
would be most welcome to come to Texas City, or our lawyers will meet 
them wherever they might want to go. 

Mr. Lane. Any questions from members of the committee ? 

Mr. Mixer. Mr. Thompson, do I understand that your bill in its 
present form does not intend to accomplish payment of subrogation 
claims ? 

Mr. Tuomrson. My bill, I think, includes them, Here you get a 
layman’s opinion as against alawyer’s. But no one is excluded. 

Mr. Mixter. Is your intent to include in its compass a subrogation 
plan ? 

Mr. Tuompson. It was my intent that everyone who suffered damage 
at the hands of the Government shall come under it. 

Mr. Murer. Including subrogation ? 

Mr. Tuompson. Yes. Subrogation—and excluding no one. 

Mr. Murer. That would be my conclusion from reading the bill. 

Mr. Tuompson. That is the opinion of my lawyers. 

Mr. Lane. Thank you, Congressman Thompson. 

The next witness we have is Mr. Warren E. Burger, Assistant At- 
torney General of the Department of Justice and Mr. Morton Liftin 
of the Department, and Mr. George Spangler, another Department 
of Justice attorney who worked on this case. 

Mr. Lanr. You may sit down and proceed as you wish. 


STATEMENT OF WARREN E. BURGER, ASSISTANT ATTORNEY 
GENERAL, DEPARTMENT OF JUSTICE, WASHINGTON, D. C. 





Mr. Burcer. Mr. Chairman, I am not too clear just what it is that 
the committee may want in the w ay of comment from the Department 
of Justice because the proponents of the bill have only outlined the 
position as Congressman Thompson has now indicated: his support 
of it. 

Mr. Lane. Why don’t you do this, Mr. Burger. Why don’t you 
roceed with the history as far as your Department is concerned as 
riefly as possible so the members of the committee may have it in 

their minds? 

Mr. Forrester. Mr. Chairman, may I interject a comment. 

I think it will be quite helpful to me personally if I heard the legal 
geo of the case, the position on the part of the Department “of 

ustice. I understand the Supreme Court then concurred in that 
osition. Then, of course, the witness will understand that we are 
ere now as a matter of equity. But I do think we should hear some 

of the law in order that we may resolve that equity. I would be inter- 
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ested to hear the Government’s position in respect to the law and so 
forth. 

Mr. Burocer. Mr. Chairman and Congressman, we certainly would 
be glad to try that. However, I do not know—I was under the impres- 
sion that this bill was being both offered and entertained as something 
of a relief measure in which the legal questions long since resolved 
are not pertinent. But we will try to answer as brieffy as we can the 
Government’s position. 

Mr. Forrester. I understand we are sitting now more as a court of 
equity and I have the idea if we pass on it from that viewpoint we 
must understand the law. 

Mr. Burcer. I might say in answer to that that as I recall it, the 
Supreme Court allowed us 6 hours on argument which is a remarkable 
amount of time based on a record of 40,000 pages and the proposition 
based on it. Unless this committee is going to spend several days as 
the Supreme Court did, we are not going to be able to do a good job 
to give a real treatment of the legal points. 

Mr. Forrester. I do not think we have to go into it excessively. If 
we can get a bird’s-eye view as we go along. 

Mr. Boyrr. May I further limit the scope of that inquiry. The 
United States Court of Appeals unanimously reversed the trial judge. 
Didn’t it? 

Mr. Burerr. It did. 

Mr. Boye. Well, tell us that. 

Mr. Bureer. At this point I could save the committee’s time if I 
would refer the answer to that question to Mr. Liftin who argued this 
part of the case in the United States Supreme Court and who is familiar 
with the details, I think, to a degree beyond my grasp of it and if the 
chairman will permit, I will ask Mr. Liftin to state, in substance, what 
the courts did. 

Mr. Boytr. Well, tell us that. 

Mr. Lirrin. Yes, sir. 

Mr. Burcrer. Mr. George Spangler is another colleague of mine 
who worked on this case. 


STATEMENT OF MORTON LIFTIN, ATTORNEY, DEPARTMENT OF 
JUSTICE, WASHINGTON, D. C. 


Mr. Lirrtn. I would like to make one point clear—it is that from 
the very beginning of this case the Government argued vigorously 
and introduced very solid evidence that there was no negligence on 
the part of the United States. And although the finding in the 
district court was adverse, there was very considerable support for 
the Government’s position that there was no negligence, both in the 
court of appeals and in the Supreme Court. 

[ believe it is important, to dissipate right at the start, the opinion 
or the argument which has been made somewhat persuasively, I be- 
lieve, that the negligence of the Government must be assumed. 

Some of the opinions in the appellate court said that even if the 
Government were negligent there would be no liability. But a read- 
ing of this opinion makes it clear when they did not assume that the 
Government was negligent. They said they did not even have to 
pass on that question and as that is part of the reasoning of the court 
of appeals it reversed the findings of the district court. The district 
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court made what both courts regarded as prolific and profuse findings 
of negligence but they were not accepted on their face as facts by the 
reviewing courts. ‘They were accepted just for the purpose of the 
law. 

In the court of appeals which reversed unanimously there were 
three separate opinions. The opinions of two of the judges, Judge 
Hutcheson and Judge Borah, said the findings of the district court 
were clearly erroneous and could not stand on ‘the record made. That 

s a finding of two of the justices. 

“Mr. Forrester. On the question of fact. 

Mr. Lirtrn. The findings were clearly erroneous and they were in 
favor of sending the case back for retrial in accordance with the law 
because of a lot of errors that were made. They said as a matter 
of law the case had been stated in the complaint and they were not 
prepared to throw out the case altogether. But they said the findings 
of negligence were erroneous and 2 of the 6 judges who heard the 
case in the court of appeals were reversed for that. 

The third judge, Judge Strum, in a separate opinion ruled there 
was no evidence of negligence on the part of the United States and he 
would have reversed and found for the United States without send- 
ing the case back. 

Mr. Forrester. On the facts? 

Mr. Lirrr. Yes. 

So we have 3 of the 6 judges on the facts saying that the evidence 
of negligence cannot stand. Now the other three judges held that 
they did not have to reach the facts because, as a matter of law, the 
United States could not be held. But in doing so they rejected enough 
of the findings of the district court to say: “We cannot accept the 
district court’s findings that the Government was negligent in con- 
ducting this progr am. Wecannot accept the evidence that the d: anger 
was so well known that the Government should not have undertaken 
this project.” They threw that out and said: “Assuming the Govern- 
ment could properly undertake it, we find as a matter ‘of law in the 
procedure it followed enough governmental discretion was involved 
to take the case outside the scope of liability under the Federal Tort 
Claims Act. 

But they did not accept the findings of negligence at all. They 
just held in a limited area that it was not necessé ary to pass upon them. 
So, we have not a single judge of the six judges who reviewed the case 
in the court of appeals accepting, as a factual matter, the evidence 
of negligence. Three explicitly rejected the findings of wrong and 
three others rejected some and assumed the other findings of law but 
not one accepted it. 

In the Supreme Court the situation was a little bit different. A 
majority of four said, as a matter of law the Government is not liable 
here. But in the course of its opinion it makes clear that it does not 
accept the findings of negligence and says explicitly at one part of 
the opinion that no proper review of this case could be had by accept- 
ing the findings of the district court on their face. 

So that even though the Supreme Court said, we do not have to 
examine and make our own determination with respect to negligence 
on the basis of the record, we can, as a matter of law, and we ‘do, as a 
matter of law, hold that the Government, as a matter of law, is not 
liable here. 











10 TEXAS CITY CLAIMS ACT 


But interspersed through this opinion are statements which reject, 
as the relevant parts of the opinion, the findings of negligence of the 
district court. One example is labeling of this substance. It is said 
it was labeled “fertilizer.” It was also labeled “ammonia nitrate” 
in large, visible letters. 

The Supreme Court said that even though the district court found 
that the Goreeuinent should have labeled this as an explosive, that 
it was very likely a violation of the Interstate Commerce Commission’s 
and Coast Guard’s regulations to label it as “explosive.” It was 
labeled as it was required by the Interstate Commerce Commission 
and Coast Guard regulations. 

Mr. Forrester. May I interrupt you? 

The statement was made that the Government manufactured that 
fertilizer. Did the Government manufacture it? 

Mr. Lirtriy. It is not quite that. It was a cost-plus contract manu- 
facturer who manufactured this for the Government. 

Mr. Forrester. If the Government did it, or had any part in it, 
it was either a legal one or had been sanctioned by the authority of the 
Government of the United States. If the Government of United 
States sanctioned it, could there possibly be any doubt about it? 

Mr. Lirrin. You put your finger on the heart of the argument 
which we call the discretionary function examined under the Tort 
Claims Act. That is the essence of the legal basis on which the case 
was thrown out as a matter of law, namely, that certainly the Gov- 
ernment in the exercise of its discretion could undertake this program. 

Mr. Forrester. Here is what is going on in my mind. 

No. 1. If it is legal then there can be no right of action. If you 
proceed according to law it is controling. Then the next question 
comes up to me that if pursuant to the performance of a legal author- 
ity then would the Government be liable if someone in carrying out 
that authority did not exercise the proper discretion. 

Mr. Lrerrn. If there was negligence of individuals in carrying out 
the program—for example, if a Government truck loaded with some 
of this fertilizer, carrying it to a railroad depot or to a plant, and 
they drove at an excessive speed or otherwise negligent in carrying 
out the program if they did not follow the specifications in the di- 
rectives and introduced substances which made it much more 
dangerous 

Mr. Forrester. Then they are liable. But if it is an act of dis- 
cretion how about that? 

Mr. Lirtrn. Now, we are getting into what is a very cloudy area 
of the law. If it involves what we regard as governmental judg- 
ment—that is not simply negligence in the course of a man’s duty— 
that is someone making a decison that the Government needs this 
fertilizer and we ought to ship as ICC regulations require we ship 
it, and we ought to come for instructions, and do other things gov- 
erning the way it has always been done—and this is a matter of gov- 
ernmental decision, then we say those are discretionary functions 
and the courts cannot question the executive decisions in these matters. 

Mr. Forrester. And the Government waives immunity on acts of 
discretion. 

Mr. Burerr. In other words, the injured persons in that position 
would be in the situation that one would be in where the Government 
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forbade the making of intoxicating liquor. Then, no liability would 
be allowed in the courts nor in the Congress. 

Mr. Dononvur. Where would the discretion be insofar as those ac- 
tions were concerned? As I recall the case, the Government under- 
took to send this amonium nitrate to France and they were loading 
these boats down in Texas City. 

Mr. Burerr. That is correct. 

Mr. Dononvur. And the negligence came about in the loading of 
these packages of ammonium nitrate aboard ship. It that right? 

Mr. Burcer. That was an allegation that there was negligence 
but the Government had nothing to do with the loading. 

Mr. Donouve. I thought that was pretty well substantiated by the 
people who participated i in the loading of the vessels. 

Mr. Lirtrn. I would say there was a lot of evidence on that score. 
But there was no finding that the negligence is found there. 

Mr. Dononvr. Perhaps I am not approaching it as I should. The 
Government undertook to ship this ammonium nitrate to France. Is 
that correct ? 

Mr. Lirrin. That is correct. It was going to France. 

Mr. Dononvr. The Government was the principal and they were 

carrying it out through this transportation company. 

Mr. Lirrin. Yes; but they were all private facilities—the local rail- 
road, the local warehouse, and the shipping companies. The United 
States has no part in that. 

Mr. Donoute. It is the old theory that whoever sets in motion a 
dangerous instrumentality is responsible for whatever happens in the 
course of carrying out the use of it. If these is any taint of negligence 
connected along the line—— 

Mr. Lirrrn. Going back on that doctrine that is limited to things 
which are inherently dangerous—and that does not apply here. It is 
not inherently dangerous. It is not known to be dangerous. It is 
shipped as a perfectly safe substance—not as an explosive. 

Mr. Dononvr. Well then, before this was used and determined as 
useful for agricultural purposes for fertilizer, what did the Govern- 
ment use it for? 

Mr. Lirrry. Ammonium nitrate had been used as a component of an 
explosive but it had gradually grown into disuse because ammonium 
nitrate was not sensitive to detonation. Once you got it to explode it 
exploded with immense force. It is an ingredient of TNT. But it is 
the other substance with it that makes it sensitive to explosion. 

The principal characteristic of the ammonium nitrate is that it gives 
great force to explosion once it can be made to explode. But it had 
grown into disuse even during World War IT because it was not readily 
subject to explosion. It had alw ays been used as fertilizer. 

Mr. Dononve. But the Government was using it and manufactured 
it for the purpose of explosives ? 

Mr. Lirrr. It had been used in that connection. 

Mr. Dononve. And it was stored right up until this particular time 
when they decided to send it to France to be used in the matter of 
waging war? 

Mr. Lirtrn. I do not think so. 

Mr. Burcer. This was specially made for. the special purpose of 
being sent to France as ammunition. 
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Mr. Donouve. I think it was surplus property manufactured by 
Hercules. 

Mr. Bureer. It has often been said in this case but there is not one 
iota of truth in it. It was manufactured specially to be sent to France 
for a fertilizer so France would grow food and not be a ready victim 
for communism. 

Mr. Forrester. I got this impression that the Government deter- 
mined to have this fertilizer made to carry on the war effort. 

Mr. Lirtry. It is the same as FOA. 

Mr. Forrester. That they concluded that food was more necessary 
than guns. 

Mr. Lirrtn. That is right. 

Mr. Forrester. That they could not bring the food over there in 
sufficient quantity, that they had to approach it by getting all the 
people over there to grow what food they could and to that end they 
gave them the fertilizer. 

Mr. Lirtrn. That is right. They could carry in the hold of a ship 
so much flour and meat but in the hold of that same ship they could 

carry enough fertilizer to make 50 times that much flour grown right 
in France. 

Mr. Forrester. And after the Government determined it was to be 
done to furnish food to its people. 

Mr. Lirrtn. This is, of course, after we were in control of France 
after the war. 

Mr. Forrester. After having decided to make that fertilizer then 
it follows the Government may have decided how they were going to 
label that fertilizer or the package. If they did make some decision 
as to how it would be packaged and labeled then, if the subordinates 
carried out that decision, I am wondering how the Government can 
be liable even if it were negligent. 

Mr. Lirrin. That is the result of the decision of the Supreme Court. 
They held it could not be liable. It was being shipped and handled 
just the way private fertilizer companies would do it. 

Mr. Miuier. May I make an observation ? 

Perhaps it would clarify the reasons for your presence. In my 
opinion—I am a new member of this committee and I know nothing 
about this except what I have been able to learn in the last few hours 
after realizing that this meeting was going to be held. 

[ have no idea that we are sitting here as a disaster relief committee. 
I know of no jurisdiction under which we could so sit nor of any 
legal right we would have to appropriate Government money purely on 
the basis of disaster relief. 

Our committee, as I understand, has the jurisdiction to award to 
claimants certain sums of money where they have no recourse under 
the law and where no statute exists which permits suits against the 
Government. But because of the equities of the situation we are per- 
mitted in cases where the facts warrant to pass private bills giving 
relief. 

Now, it would, therefore, seem to me that the only basis upon which 
this committee could report out a bill such as this favorably would be 
on the basis of the fact that the Supreme Court erred in its interpre- 
tation of the intent of Congress in passing the Tort Claims Act. In 
other words, the Supreme Court took the position, and so did the 
appellate court. 
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In the brief time I had to read the decisions, if these things happened 
im the area of discretion of the Government then the Government was 
not liable, nor did it waive its immunity under the Tort Claims Act 
because of the specific exception within the Tort Claims Act. 

However, I am inclined to be in accord with the opinion of a judge 
of the court of appeals who said he felt that was not the intent of 
Congress ; that once you have used your discretion and reached a deci- 
sion, then certainly the Government w ould be liable if you were negli- 
gent in carrying out the decision reached in the course of your discre- 
tion. 

If that was the intent of Congress, and there is evidence that the 
Government was negligent, supposing the Coast Guard says, “This 
should be labeled ‘sugar’ ” then someone would have to label it. It 
would be a negligent act on somebody’s part in a case such as this if 
this committee held that the Supreme Court’s decision was not based 
on the original intent of Congress. We could rectify this on the Tort 
Claims Act, but as far as these people are concerned it is stare decisis. 
Then we could have a private bill as though the Supreme Court had 
construed the intent of Congress properly. 

Mr. Bureer. If 1 may say so, Mr. Congressman, and I hope the 
committee will accept this in a very temperate spirit in which I utter it, 
if the committee is going to go in that direction, you will open a 
Pandora’s box that will go bac "k to where it was before this accident 
occurred. I have no position on that. 

It would, I assure you, be a Pandora’s box if the Congress is going to 
try to second-guess the courts under the Tort Claims Act and that 
would be the inevitable consequence of taking cases not covered by the 
act and then trying to examine them. 

I have now litigation down in Florida involving some $30 million 
against the Government between a Navy plane and a Cuban airline. 
If what you say is true it might well bring all these litigants up here 
to retry the case and Congress cannot give it the attention and the time 
to determine these close questions of fact in a multiple-disaster case. 

It could not do it in even a simple crossing-accident case. You have 
much more important work to do than spending a week trying one 
lawsuit. 

I suggested at the outset and, perhaps, I misinterpreted something 
which came to me from a member of the committee at some time or 
other, that the approach was not to try what had been tried in the 
orderly process of the courts which they have already decided. You 
are not going to do that over. 

What you are trying to do—probably in any disaster relief—is to 
give compassionate relief, taking into account the equities of the indi- 
viduals there in Texas City who themselves were free from any respon- 
sibility. Whoever was responsible we can check off that list. We 
cannot check off the people who had arms and legs blown off. Another 
group of people here who have never been litigants are affiliated people. 
Obviously, the Lion Oil Co. and the French buying commission could 
not respond in damages in the amount here. 

Asa lawyer, I have made up my mind that this is why they sued the 
United States, because it was the entity that could be sued for an 
amount running into millions of dollars. 
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Mr. Boyte. That surely does not give them any basis for Congress 
to give substantial relief or for the Judiciary Committee sitting as a 
court of equity to give these private individuals a pass when they were 
in fact tort feasors or joint feasors. ‘That is no justification at all. 

I think they misconceive their remedy and they surely could have 
demonstrated under section 14 of the claims subcommittee’s rules that 
they exhausted their administrative and legal remedies before they 
come in here and ask us to do some justice when the people who were 
primarily responsible for doing that 

How many of these 8,000 claims came under the Compensation Act? 

Mr. Burerr. I could not answer that. Perhaps Mr. Liftin can. 
Some of them can. But that issue was never reached in this lawsuit. 
Bear in mind they picked out a group of test cases and said, “We will 
just try the liability question and we will not get into damages. Wedo 
not have all this information about damages by any means. We never 
had to get to the damage question. We have some information about 
it.” That would include information as to which of these individuals 
received workmen’s compensation. 

Mr. Boye. Well, that is for subrogation. But just looking at it on 
the cold physical facts, when we see a situation such as this, you want to 
go right back to the first element and see if the producer was negligent 
and see if the shippers or handlers were Sealioen, If any one of 
these three were negligent they should have been made a respondent 
in damages, 

Mr. Lirrin. As a practical matter they probably could not pay out 
a hundred to two hundred million dollars. As a practical matter all 
of them put together would not have that much money unless you 
could get the French Government into the act. 

Mr. Lane. In order to help Mr. Boyle I might place in the record the 
Department of the Army report sent up tous on May 10. By the way, 
they are opposed to this bill. 

(The report of the Department of the Army is as follows:) 


DEPARTMENT OF THE ARMY, 
Washington, D. C., May 10, 1955. 





Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CHAIRMAN: Reference is made to your letter inclosing a copy of H. R. 
4045, 84th Congress, a bill to provide for settlement of claims for damages re- 
sulting from the disaster which occurred at Texas City, Tex., on April 16 and 
17, 1947, and requesting a report on the merits of the bill. 

The Department of the Army is opposed to the above-mentioned bill. 

This bill provides as follows: 

“That this Act may be cited as the “Texas City Claims Act’. 

“Sec. 2. (a) There is hereby established a commission to be known as the 
Texas City Claims Commission (referred to in this Act as the ‘Commission’), 
which shall be composed of three members to be appointed by the President. 
The President shall designate the member of the Commission who shall be chair- 
man thereof. 

“(b) Two members of the Commission shall constitute a quorum. 

“(c) The members of the Commission shall each receive $50 per diem when 
engaged in the actual performance of duties vested in the Commission, plus 
reimbursement for travel, subsistence, and other expenses incurred by them in 
the performance of such duties. 

“(d) The Commission shall have the power, without regard to the provisions 
of the civil-service laws and the Classification Act of 1949, as amended, to appoint 
and fix the compensation of such personnel as it deems necessary for the pur- 
poses of the performance of its duties, and the appropriations therefor are 
hereby authorized. 
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“(e) Service of an individual as a member of the Commission or employment 
of an individual by the Commission shall not be considered to be service or 
employment bringing such individual within the provisions of sections 281, 283, 
284, 434, or 1914 of title 18 of the United States Code, or section 190 of the Re- 
vised Statutes (5 U. 8. C. 99). 

“Sec. 3. (a) The Commission shall receive, investigate, and allow claims 
against the United States for damages sustained by individuals, firms, companies, 
associations, and corporations as a result of the disaster at Texas City, Texas, 
on April 16 and 17, 1947. The Commission shall limit itself to the determination 
of (1) the amount to be allowed and paid pursuant to this Act, and (2) the 
individuals, firms, companies, associations, and corporations entitled to receive 
the same. 

“(b) Prior to the expiration of sixty days after the date on which two of its 
members shall have been appointed and have taken office, the Commission shall 
promulgate and publish rules of procedure for handling the claims to which this 
section applies. It shall determine and fix damages, if any, in the case of each 
claim within twelve months from the date on which the claim was submitted. 

“(c¢) No claim shall be allowed unless, prior to the expiration of one hundred 
and eighty days after the date on which two members of the Commission shall 
have been appointed and have taken office, the claimant submits such claim in 
writing in accordance with rules prescribed by the Commission. 

“(d) No claim shall be approved for payment under this Act unless it shall 
appear to the satisfaction of the Commission that such claim was a part of a 
civil action filed against the United States in a United States district court prior 
to April 25, 1950; except that the Commission, for good cause shown, may waive 
the limitation date of April 25, 1950, where it is shown that the claimant, be- 
cause of infancy, insanity, or other reason, was unable to bring such civil action. 

“(e) Except as otherwise provided in this Act, in carrying out its provisions 
the Commission shall be governed by the law of the State of Texas. 

“(f) Claims for damages based on death may be submitted only by persons, 
or their legal representatives, authorized to sue for wrongful death under the 
revised statutes of the State of Texas. 

“Sec. 4. (a) The Secretary of the Treasury shall pay, out of moneys in the 
Treasury not otherwise appropriated, in full settlement, the claims referred to 
in this Act in the amounts approved for payment by the Commission. 

“(b) Any payment made under subsection (a) shall be in full settlement and 
discharge of all claims against the Government of the United States. 

“(c) Before paying any claim allowed by the Commission, the Secretary of 
the Treasury shall require of and receive from the claimant an assignment to the 
United States, to the extent of the payment to be made by the Secretary, of any 
right of action arising out of the Texas City disaster which such claimant may 
have against a third party. 

“Sec. 5. No attorney or agent shall receive, on account of services rendered in 
connection with any claim allowed under this Act, in excess of 15 per centum 
of the amount paid under this Act, any contract to the contrary notwithstanding. 
Whoever violates this section shall be fined not to exceed $5,000. 

“Sec. 6. The Commission, twenty-four months after the date of enactment 
of this Act, shall transmit to the Congress a report containing— 

“(a) a statement of each claim submitted in accordance with this Act 
which has not been settled by it, with supporting papers and a report of its 
findings of facts and recommendations; and 

“(b) a report of each claim settled and paid pursuant to this Act, which 
report shall include a brief statement concerning the character and justice 
of the claim, the amount claimed, and the amount approved and paid. 

“Sec, 7. At the close of the sixtieth day after the date on which its report is 
submitted to the Congress pursuant to section 6, the Commission shall cease 
to exist.” 

This proposed legislation, if enacted, would create a precedent for private 
relief legislation of general application to a disaster area, authorizing compensa- 
tion to all affected parties, including subrogated insurance companies, for their 
losses, even though the Supreme Court of the United States has held that the acts 
complained of on the part of our Government relating to this disaster, came 
within an exception to the waiver of sovereign immunity as contained in the 
Federal Tort Claims Act. This legislation would waive that immunity for 
claims based on the exercise or performance or the failure to exercise or perform 
a discretionary function or duty on the part of a Federal agency or an employee 
of the Government, whether or not the discretion involved be abused. Such a 
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broad extension of the boundaries of tort liability of our Government, to en- 
compass acts of a governmental nature or function, causes this Department to 
strongly urge that this proposed legislation be not favorably considered by 
the Congress. Such an extension poses problems of far-reaching effect and 
should only be considered by the Congress, if at all, in the form of appropriate 
general legislation amending the Federal Tort Claims Act. 

This bill would also bestow upon the individuals, corporations, subrogated 
insurance companies, etc., that would be placed in a position of being able to 
recover, a finding of fact that agents and employees of the United States were 
negligent in the exercise of discretionary functions in connection with their 
conduct of governmental affairs relating to the fertilizer involved, and that such 
negligence was the sole proximate cause of the disaster. Such a finding of fact 
has not and could not ever be tested by the judicial branch of the Government. 
Such a finding of fact would completely ignore the fact that the fire (which 
could have been controlled by proper fire-fighting technique) was combated in a 
negligent manner pursuant to orders issued by the master of the Grandcamp, 
and would also ignore the fact that the master of the Highflyer (owned by Lykes 
Bros., which company has alleged its damage to be $2,640,000) ordered the crew 
to abandon ship about 1 hour after the Grandcamp exploded and before any fire 
existed in the Highflyer. The Highflyer did not explode until the following 
day. The magnitude of this manmade disaster, in itself, is sufficient reason 
to bring into play the checks and balances of our three branches of Government 
and thereby assure that the responsibilities of the parties involved be determined 
by the judicial process. 

In view of the lengthy and complicated factual situation surrounding the 
Texas City disaster, a complete discussion of the facts does not appear to be 
appropriate or necessary at this time. The Department of the Army trans- 
mitted a 26 page report on June 8, 1954, to the Honorable Chauncey W. Reed. 
chairman, Committee on the Judiciary, House of Representatives, on H. R. 
8572, 83d Congress, a bill to provide a method for compensating claims for 
damages sustained as the result of the explosions at Texas City, Tex., which 
was a bill similar in nature to the present bill, H. R. 4045. The report of this 
Department goes into every phase of this disaster and is set forth in full on 
pages 56 to 70, inclusive, of the report of the Committee on the Judiciary, House 
of Representatives, to accompany H. R. 9785, 83d Congress, a bill to provide a 
method for compensating claims for damages sustained as the result of the 
explosions at Texas City, Tex. (H. Rept. No. 2024, 88d Cong., 2d sess. (1954) ). 
Although H. R. 4045 does not contain the limitations which were present in pre- 
vious bills, as to amounts payable to subrogated insurance companies, or for 
wrongful death, the purpose of H. R. 4045 is the same, viz: to provide a method 
whereby the United States may assume liability for these explosions. This issue 
of liability has been consistently contested by the Attorney General and by this 
Department while the matter was pending in the courts, and also while the mat- 
ter was pending in the 88d Congress. 

The Attorney General has stated— 

“In view of the absence of negligence and the fact, recognized by the Supreme 
Court, that the material was in possession and control of private persons from a 
long time before the fire and explosion occurred, it is submitted that suit was 
brought against the United States because of the magnitude of the disaster and 
the ability of the United States to pay for it. rather than upon conventional 
theories of tort liability.” (H. Rept. No. 2024, 88d Cong., 2d sess., p. 38 (1954) ). 

This Department has stated— 

“No legal or equitable basis can be found to support the position that the 
Government is responsible, or should assume responsibility for the explosions at 
Texas City” (H. Rept. No. 2024, 838d Cong., 2d sess., p. 70 (1954) ). 

The Committee on the Judiciary, House of Representatives, 83d Congress, 
in their report to accompany H. R. 9785, recommended that this issue of fact be 
resolved in favor of the claimants and concluded that— 

“The particular fertilizer which blew up at Texas City was part of a project 
through which the United States Government was seeking to carry out a pro- 
gram of foreign aid to various famine-stricken and war-ravaged areas overseas. 
It resulted in a benefit to the United States as a whole in that it prevented unrest 
and disorders which would have resulted from hunger and mass starvation. As 
noted in the court of appeals’ opinion, such disorders would have required, in 
1947, the maintenance of additional military forces in occupied areas (197 F. 2d 
777). Without it some of our allies, like France, may have been lost to com- 
munism. Since the fertilizer program was taken by the Government for humani- 
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tarian purposes, among others, it seems only right that it should reimburse, in- 
sofar as it is humanly possible, the comparatively few people who happened to 
be.injured or damaged because. of it’ (H. Rept. 2024, 83d Cong., 2d sess., p. 9 
(1954) ). 

It should not be overlooked that in the actions instituted against the United 
States, seeking damages in excess of $200 million under the provisions of the 
Federal Tort Claims Act, 6 of some 8,500 plaintiffs sued for approximately 36 
percent of the total amount involved in that litigation as follows: 


Fis i a a ih ik sas eel chi wie eis aaa ts $50, 000, 000 
as DU SE WECS ERROONNnOD) MEME OPOEY UR) gi eh beet ine 12, 000, 000 
Bz) DREN Fie ota hs hsbc cee aeiee~sstiesien 5, 500, 000 
4 Hutchings, trustee, and Lykes Bros. Steamship Co., Inc___-_-~-_- 2, 640, 000 
5. Bomtioort Renaniie ermine, O05... 665 on pene nnee 1, 500, 000 
ge eee 1, 250, 000 

OOS fb 8 ee ee ee ee ee 72, 890, 0000 


According to representatives of insurance companies, subrogated insurance 
companies have paid out to all claimants $41,200,000, which amounts to 24 percent 
of the total amount claimed by all claimants (H. Rept. No. 2024, 83d Cong., 2d 
sess., p. 7 (1954) ). 

No information is available to this Department showing how much, if any, 
of the loss by the six plaintiffs listed above, was covered by insurance. 

For reasons not apparent to this Department section 2e of this proposed legis- 
lation would exempt individuals serving as members of the Commission or em- 
ployed by it from the provisions of various sections of Title 18: Criminal Code 
and Criminal Procedure, United States Code, as follows: 

“Section 281. Compensation to Members of Congress, officers, and others in mat- 
ters affecting the Government. 

a + * - + a * 

“Section 283. Officers or employees interested in claims against the Govern- 
ment. 

“Section 284. Disqualification of former officers and employees in matters 
connected with former duties. 


7 *~ * © 2 * = 
“Section 434. Interested persons acting as Government agents. 
* * + * * * 


“Section.1914. Salary of Government officials and.employees payable only by 
United States. 
xe * * = * + 


and would also exempt the above individuals from the provisions of one section 
of Title 5: Executive Departments—Officers—Employees, United States Code, 
as follows: 
“Section 99. Ex-officers or employees not to prosecute claims in departments. 
o * *« + *x z * 


This proposed legislation, if enacted, would— 

(1) vastly enlarge the scope of tort liability of our Government; 

(2) accomplish such enlargement by private legislation and thereby engulf 
the Congress with a flood of claims for private relief alleging damages re- 
sulting from governmental acts or functions; 

(3) label the Government as solely responsible for the disaster; 

(4) completely ignore the fact that a disaster such as this is likely to 
oecur at any time improper fire-fighting techniques are used in any indus- 
trial area; 

(5) authorize subrogated insurance companies to be reimbursed for the 
expense of satisfying their contractual obligations entered into at a time 
when it was as clear as it is now that our Government has retained its 
sovereign immunity for governmental acts or functions; 

(6) authorize millions of dollars as attorneys’ fees, even though such 
authorization is an exception to the normal policy of the Congress; and 

(7) create a most unusual Commission to accomplish this purpose. 

For all of the foregoing reasons, the Department of the Army strongly recom- 
mends that this bill be not favorably considered by the Congress. 
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The fiscal effect of this proposed legislation cannot be accurately determined, 
but it has been estimated that the cost of the bill, including the expenses of 
maintaining the Commission, would be $200,500,000. 

This report has been coordinated within the Department of Defense in ac- 
cordance with the procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget advises that, there is no objection to the submission 
of this report. 

Sincerely yours, 
RoreErt T. Stevens, Secretary of the Army. 

Mr. Lirrrn. That, Mr. Chairman, is one of the points I was going 
to come to in my discussion about the substance of this bill and the 
tremendous sweep of it. 

Mr. Mier. In this case then it would mean that the Government 
would be reimbursing some people who may have been negligent. 

Mr. Lirrtn. But something even more important than that, Mr. 
Chairman. There could be paid out under this bill over $40 million 
to insurance companies who have paid out claims of the kind men- 
tioned and who over the period of time had taken premiums and 
were in the business of taking that business. 

Our position was based primarily on the fact that we in the Justice 
Department entrusted with defending the Government’s economic 
interests in this kind of an area see no occasion for reimbursing insur- 
ance companies for forty-odd million dollars for losses they incurred 
in the process of their normal business of taking risks. They say 
they never take this into account. 

It is the business of msurance companies to take such things into 
account. In addition to that, there would be a good many millions 
of dollars to which industrial enterprises who are making a claim 
for reimbursement over and above the amount of insurance they have 
already recovered. These companies are saying to you, “We did not 

carry enough insurance on our plant and when the plant was leveled 
off to the ground we lost $50 million so w e want you to reimburse us 
because we did not carry enough insurance.” 

That is an unfortunate circumstances, of course, but it does not 
seem to us that it is within the reach of the ordinary intent of Con- 
gress in dealing with private relief bills. 

Mr. Lane. Right there, Mr. Deputy Attorney General, under the 
provision of this bill this Commission, as set up, isn’t it a fact that 
they would take into consideration all these matters you are talking 
about ? 

Mr. Bureer. I don’t think they come under this bill. I don’t think 
this bill is designed to take into consideration 

Mr. Lane. I mean the amount of money involved when you say they 
did not carry enough insurance? 

Mr. Burcer. There is nothing in this bill to prevent the Commis- 
sion from giving the Monsanto their $50 million. 

Mr. Lane. On the other hand, don’t you think the Commission to 
be set up by the President would give the amount to the Monsanto 
Chemical Co. which is only a guess. Don’t you think that you in the 
Department of Justice would be guided by the amounts they would 
suggest ? 

Mr. Burcer. Well, the committee if they thought that was not the 
real figure would cut it down to what the company really lost. That 
might be 40 or 50 million dollars. From where we sit we do not think 
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they should get 5 cents. If they did not carry enough insurance that 
is not the responsibility of the Congress. 

Mr. Boyte. Under this bill we would be actually—and I use the 
word editorially—we would be actually subsidizing the insurance 
of the shippers or handlers in this case. That is argumentatively cor- 
rect. So, their own negligence is going to be the reason and a basis 
for them recovering money. That is abhorrent. You cannot con- 
ceive of a person’s own negligence as a basis on which he is to get 
money. It may be a reductio ad absurdum. 

Mr. Dononvr. When this ammonium nitrate blew up and ruined 
their property they did not have any way of participating in the 
manufacture or loading. 

Mr. Lane. This explosion was such that automobiles traveling for 
miles away were blown off the street. Houses were blown off. 

Mr. Burcer. There is no question of the devastating effect of the 
explosion. 

Mr. Donouve. So that the claimants did not participate in this 
entire matter of manufacture or loading? 

Mr. Bureer. Most of the claimants did not participate. That is 
correct. 

You have the Texas City Terminal Railway. That would be what 
the gentleman had in mind when I suggested that some of the large 
amounts here would go back to people who themselves had a respon- 
sibility. 

Mr. Boyte. Is that a $12 million claim ? 

Mr. Burcer.. Yes. And here is another claim for $2,600,000; South 
Port Terminal. Some of them were as free from negligence as the 
man walking on the street. That is why we put the emphasis on these 
other two factors: 

First: The insurance companies have no equitable claim. They are 
in the risk-taking business and are paid to give you the money in the 
ordinary course of the risk-taking business. 

Second: These large industrial enterprises—assuming it is true 
their loss was greater than the insurance they carried. ‘They are, in 
effect, saying, we did not carry enough insurance and we want you 
to underwrite it. 

In the Senate where we had a rather extensive hearing we pointed 
out that the Department of Justice, while we could not approve and 
do not approve, and you do not ask us to approve, but we would not 
raise objection to a bill which had proper limits to take care of the 
people who suffered personal injury; the small householder and the 
other little people who got hurt. 

That was in the oral discussions between the last session and this. 
We assumed that was the kind of bill that might be presented; a bill 
with a ceiling of $10,000 or $20,000 for any claimant for a death or 
injury or having his house blown down or his little filling station 
blown down. But above and beyond that there was no occasion to 
reach them. 

Mr. Lane. Right there, Mr. Burger, when your assistants have 
opportunity, will they present a bill along those lines to this committee ? 

Mr. Burcer. Subject to the general proposition, Mr. Chairman, and 
I say this only as a matter of policy; we do not ordinarily draft bills. 
But I think we would be willing to worl with your staff in making 
suggestions on a bill they might draft. 
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Mr. Lane. Just before you go on, Mr. Usher Burdick has a few 
questions. 

Mr. Burpics. This litigation has been going on for some time: 

Mr. Bureer. Six years, Mr. Burdick. 

Mr. Burpicx. Has it ever been determined what the proximate 
cause of this explosion was? 

Mr. Burerr. It has not. 

Mr. Burpicx. Why? 

Mr. Burcer. Well, the litigants in this case elected to go up on a 
relatively narrow question and as against only one person; suing the 
United States as a person. 

What you are trying out might have been accomplished by a suit 
brought against the United States and all the other people: The Lykes 
Bros., Lion Oil Co., the Terminal Co. The French have had to get 
jurisdiction. If all these parties had been before the court and the 
cause of action had been predicated on the negligence of somebody 
as you normally do in a negligence case that issue might have been 
decided. But these litigants decided to sue only the United States 
Government and let these people out. Then, by narrowing that they 
had either to prove negligence in the United States and they could 
not do that. So it was not in their interest to bring in evidence of 
any other litigant except the United States. 

Mr. Burpick. It is well established that there was an explosion. 
The first thing to do was for this Government to oil its machinery 
and use the courts to find out what caused that explosion. 

Mr. Burerr. The courts have gone through the process of deter- 
mining whether the United States 

Mr. Burvicx. They said they were not concerned about them. 

Mr. Burcer. Some of the judges did—just in limited concurring 
opinions. But that is not the sweep of the whole Nation. The courts 
said at times, we do not have to reach the question of whether the 
United States Government was actually negligent. But they also 
said—at least 3 of the judges of the court of appeals said that there 
was no evidence to support the trial court’s finding that there was any 
negligence on the part of the United States and we think that is a 
very definitive finding. 

Mr. Burpicx. You have been identified with these lawsuits a long 
time ? 

Mr. Bureer. Two years and 4 months. 

Mr. Burpicx. Have you come to any conclusion yourself as to what 
was the proximate cause of it? 

Mr. Burcerr. The only conclusion I can come to is that the United 
States Government was not responsible for any of it. That, I can 
say categorically, was my opinion. 

oe Burptckx. And to ask who else was responsible was not in your 
field ? 

Mr. Burerr. That is right. 

Mr. Burpicx. The Government is not negligent or responsible. 
What is this case doing in here? 

Mr. Buroer. I could not answer that. I could not answer that be- 
cause I suppose it is the right of the citizen to petition the courts. 

Mr. Burvick. If you do not answer it some one else will have to. 
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Mr. Bureer. There is no unwillingness on my part to answer it. 
My answer would only be conjecture and one conjecture would be— 
this is the last place for them to come. 

Mr. Donouvr. May I carry Mr. Burdick’s thought a little further. 
You came to the conclusion that the United States was not at fault on 
negligence ? 

Mr. Bureer. That is right. 

Mr. Donouve. In arriving at that, what process did you follow 
through in coming to that conclusion—that someone else was to blame # 

Mr. Burerr. I did not have to go that far. 

Mr. Dononve. In approaching your conclusion there was an ex- 
planation, as Congressman Burdick points out, and some one else was 
responsible. Did you come to the conclusion that the United States 
was not responsible ? 

Mr. Bureer. That is correct. That is my opinion. 

Mr. Donouve. Arriving at that conclusion did you consider other 
factors that would indicate that the United States was not at fault? 

Mr. Bureer. Well, that would cover the whole field of evidence that 
might have been put in evidence. 

Mr. Dononve. Did you consider the entire field of evidence? 

Mr. Burcer. The entire field of evidence pending before us in this 
lawsuit. They did not show the cause of the Lion Oil Co. Some acts 
of each of them were involved. 

Mr. Donouve. But the history of the entire case comes down to 
sending fertilizer under a foreign-aid program. 

Mr. Bureer. That is right. 

Mr. Dononvr. And the United States said, “Yes, we will give you 
that fertilizer.” And they, under an Army patent, proceeded to 
manufacture it through the different chemical outfits. 

Mr. Forrester. Muscle Shoals? 

Mr. Dononve. No. I think this came from one of the middle 
States—Iowa. 

Mr. Bureerr. It is our recollection that this was manufactured in a 
plant down in Nebraska. 

Mr. Dononve. It was manufactured under supervision of an Army 
patent which had to do with the manufacture of an explosive. That 
1s correct ; isn’t it? 

Mr. Bureer. Your supervision, Mr. Congressman, is the kind of 
supervision that the Government deals with whenever it is buying 
anything. It is not the active supervision of telling them how to 
do it and participating in the manufacturing process ; no. 

Mr. Dononvet. But after they manufactured it, the Government 
says, “We will borrow this and return to you something in kind”? 

Mr. Bureer. I think that was part of the arrangement. 

Mr. Dononve. And the arrangement with the Republic of France 
was that we, the Government, would see it would arrive over in 
France ? 

Mr. Burcer. I would like to have Mr. Liftin answer that because 
he isso much more familiar with that than I. 

Mr. Lirrin. The program originally was for the manufacture of 
ammonium nitrate fertilizer in what were then idle plants which 
were going to be put back into action. The fertilizer involved in this 
explosion was fertilizer to ship in accordance with that program. 
It was a fertilizer being paid back for fertilizer that had been pre- 
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viously borrowed in order to meet the program of getting fertilizer 
abroad quickly. 

Mr. Donouvur. You mean we were getting back to France some- 
thing 

Mr. Lirrry. No sir; because of the allocation of various commodi- 
ties, there was a shortage of this fertilizer and in order to get this 
fertilizer from private companies we, in fact, borrowed the fertilizer 
and then returned the identical kind of fertilizer after it had been 
manufactured in these reactivated ordnance plants. 

The fertilizer which exploded in Texas City was fertilizer manu- 
factured under the Government’s program by a cost-plus contractor 
but which had been given back to the Lion Oil Co. from which the 

yovernment had previously borrowed comparable amounts of fer- 
tilizer. 

After the Government gave it back, this fertilizer was, in effect, 
shipped by the Lion Oil Co. in the same way as fertilizer manufac- 
tured by any private manufacturer. At that time allocations were 
still being made and under the allocation system the Lion Oil Co., 
in the same way as any private manufacturer or dealer in this iden- 
tical commodity—and there were others—sent it to Texas City for 
shipment to France. The Lion Oil Co. arranged this shipment to 
Texas City—that is, it asked the Government to put it on rail cars for 
destination to France, under the United States arrangement with the 
French supply consul. 

This was private fertilizer. At all times after it had been turned 
out of the plant and put on rail cars, in the sense the Government was 
paying back fertilizer it had borrowed and was doing with the fer- 
tilizer what the lender had asked it to do. It asked it to send the 
shipment to France. As a matter of fact, the Lion Oil Co. had been 
paid by the purchaser and the purchaser had recovered its insurance 
on the fertilizer that had been estroyed. So there is no question but 
this was a private fertilizer, after it had left the plant which a pri- 
vate contractor had been operating for the Government, so the Gov- 
ernment could pay it back. 

Mr. Dononvur. Whose business was it to see it was shipped and 
stored ? 

Mr. Lirtrn. Well, it certainly was not the business of the Govern- 
ment to do anything with the storage of it in Texas City. 

Mr. Burpicx. How did the bills of lading read ? 

Mr. Lirrtn. I would have to refresh my recollection. 

Mr. Burpicx. They read: “United States Government.” 

Mr. Lirrin. The ocean shipment did not, Mr. Congressman. The 
Government put them on the rails for the shipment. The Govern- 
ment put it on the rail cars but it was at the direction and in accord- 
ance with all the Interstate Commerce Commission specifications and 
industry practice. But certainly, at the time this exploded, there 
were no Government bills of lading. 

Mr. Burcer. These were private bills of lading for shipment to 
France. And this the Supreme Court majority opinion found. It 
is not a finding in doubt. It was resolved. When the Government 
put this on the cars it had no further control over it. 

Mr. Dononvr. In other words, is it so that in arriving at your con- 
clusion that the United States was not at fault. It was the fault of 
the Lion Oil Co. 
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Mr. Bureer. It might have been. 

Mr. Lirrry. If the shipper had any special obligation to this it 
would have been. There may have been incidents associated with 
the stowage of the fertilizer in connection with the holds of the vessels. 
When the Coast Guard made its investigation there was found smok- 
ing. This was a fire hazard and the Coast Guard hearings indicated 
there was smoking on the vessel when this was aboard. 

Mr. Lane. And there was also evidence that these bags were so 
hot when being loaded that the men could not handle the bags. 

Mr. Lirrin. I think there is conclusive evidence the other way 
because it could not be so because of the length of time the bags were 
on the dock. They could not be so hot. It was not accepted by the 
court. And the heat talked about presents no problem so far as sci- 
entific knowledge is concerned so far as spontaneous combustion is 
concerned. 

Mr. Donouvr. Are there not cases where it could have happened? 
There was one in Baltimore port. 

Mr. Burcer. In France there was an explosion set off in under- 
water demolition work and they know that will set off an explosion 
of ammonium nitrate. Scientific opinion is unanimous that in the 
condition of transportation, if this is handled as an oxidizing ma- 
terial is handled, there is no donger of fire and explosion. The pre- 
cautions relative to that oxidizing material, as recorded by the Inter- 
state Commerce Commission and Coast Guard, must be taken. When 
that is done it is safe for transportation. 

Mr. Donouve. Was that done in this case? 

Mr. Burcer. All the precautions may not have been taken but the 
material was shipped as an oxidizing material. 

Mr. Lirrin. By the Lion Oil Co. 

Mr. Burcer. And if the precautions were not taken it was the fault 
of the carriers or loaders and others. 

Mr. Lirrry. When you have an oxidizing material the only way to 
put out a fire is by cooling it and introducing water and in the cir- 
cumstances here steam was introduced and you can see the publica- 
tions cited in our brief which show that you just raise the heat and 
make it worse. If water was introduced as every shipmaster could 
have known this would never have occurred. 

Mr. Dononut. Who promised France that they would get this 
fertilizer over to them ? 

Mr. Buroer. The United States did not promise that. I do not 
know that anyone promised that this fertilizer would get to France. 

Mr. Dononvr. Did they get a commitment to ship any amount of 
fertilizer to France? 

Mr. Burcer. I do not know whether or not that is correct. This 
fertilizer was not shipped in fulfillment of such a commitment. 

Mr. Lane. Right there, would you be kind enough to allow us to 
interrupt at this moment. We have a very distinguished visitor, and 
he is anxious to get back over to the Senate. He is interested in this 
subject, and I would like to have Senator Price Daniel of Texas 
heard. He is anxious to get back to his committee in the Senate, and 
we promised we would give him an opportunity to address the com- 
mittee first this morning. 

Mr. Brrerr. We will gladly yield, Mr. Chairman. 
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Mr. Lane. Senator, we are honored to have you here and appre- 
ciate your kindness in coming over to express your views on this 
subject. 


STATEMENT OF SENATOR PRICE DANIEL, OF THE STATE OF TEXAS 


Senator Daniev. I appreciate this privilege, Mr. Chairman and 
members of the committee. I appear not with any detailed state- 
ment but simply to say, as coauthor of the bill with Senator Lyndon 
Johnson in the Senate, that we, of course, want to express our interest 
in your deliberations here and our appreciation of this committee for 
the work it has done in this matter in the past. And as a member 
of the Judiciary Committee of the Senate, I also want to say that I 
believe our committee will take prompt action and give this matter 
more study at this session than we were able to last session. 

Of course, I believe that the Government is responsible. I believe 
that when this committee reviews the evidence, as the committee did 
last time, that you will find yourself justified in reporting again as 
this committee did last time after hearing the evidence that the 
United States Government is wholly responsible for the explosions 
and resulting catastrophe at Texas City: that the disaster was set in 
motion by the product completely controlled, or controllable, by it. 

In answer to what has just been stated in this matter as to whether 
the Federal Government originated this manufacture as part of its 
foreign aid program, I think the Supreme Court on that point made 
a clear finding and I am reading from the majority opinion of the Su- 
preme Court: 

This fertilizer had been produced and distributed at the instance, according 
to the specifications and under the control of the United States. 

At least two hearers of the facts did find where the negligence rested 
in this disaster. 

First, the district court found the Federal Government and its 
agents were negligent. And then this committee of the House of 
Representatives found the same thing. And I believe as you go into 
this evidence further that you are justified in making a similar report 
to the one you made last session. 

I say to you gentlemen of the committee that I know of no claim- 
ant here who is not free from negligence. This is the first time I have 
heard it intimated that any of the claimants are subject to negligence. 
If they are, we should hear the proof and if they contributed to it then 
certainly they should not be compensated. 

I think the same principle under which we would pay private in- 
dividuals who suffered because of this disaster for which the Gov- 
ernment was responsible—under the same principle Congress should 
pay corporations and those who have suffered from the destruction of 
ee business and their property. I think the same principle should 
apply. 

But, of course, I am primarily interested in the people who have 
suffered physical injury. I think about 570 deaths occurred and the 
injured ran into 3,500 or more. These people—I really cannot under- 
stand why the Congress of the United States cannot bring them some 


relief. Certainly they were not at fault, as Mr. Burger has said. They 
cannot understand how the Japanese citizens can be paid for injuries 
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brought about by atomic explosions in less than a year’s time—how 
others in the past have received compensation from Congress in the 
same kind of a situation as we have here—and that they should be de- 
layed so long. 

It is not your fault, certainly. We understand it here, but I am 
trying to express to you the amazement of some of our constituents 
who see the claims of foreigners paid and how liberal we are in taking 
care of other countries, sending them fertilizer, helping them to restore 
their war damage, and then not taking care of our own people. 

I thank you for this opportunity to appear and I must go back to the 
committee I left. 

Mr. Lane. Weare glad to have you, Senator. 

Just one question. Under this bill, H. R. 4045, we are setting up a 
commission to be composed of three members to be appointed by the 
President and which you think is worthy of our consideration—do you 
think this committee should go into the settling of the amounts of these 
claimants. We have the authority and the power to appoint, as I un- 
derstand, counsel and investigators to evaluate these claims and put a 
figure on each one and then bring them back to this subcommittee. 

Have you had opportunity to think it over? What I am interested 
in is whether this should be delegated to the President’s Commission 
or entertained by the courts of the United States? 

Senator Dantet. I speak only as an individual Member of the Sen- 
ate. This is my third year in the Senate and my first year on the Judi- 
ciary Committee of the Senate. But from what I have observed thus 
far it would be my opinion that the attitude of the members of our 
committee would be to get away from passing on individual claims, 
especially the number involved here. Very frankly it is difficult to get 
the committee—a representative of our staff is present—and it is 
pretty difficult to get our committee to work on maanil; individual claims 
acts with the great amount of other work we have. 

I believe our committee would be more inclined to see the actual 
amounts settled by the commission or under the jurisdiction of the dis- 
trict court. Frankly, I felt that the judiciary—in coming back to the 
courts—would be better equipped to do it, and it might appoint mas- 
ters to determine these amounts. 

I have not talked to Mr. Burger and others to see if they felt it would 
burden the courts. I only felt that would be the best way to handle it, 
turn over the amounts to be paid to the Federal district courts, making 
it Clear with the court that they would appoint such masters as may 
he necessary to hear the evidence and make the determination. But 
if the Justice Department felt that would not be a proper way to pro- 
ceed and a commission would be better, of course, I would yield to them. 

Mr. Lane. How do you feel about the bill we had last year where 
we were to leave it to the Army to settle ? 

Senator Dantev. I just did not feel that that procedure would 
work out properly. They did not want to do it. To leave it to a 
tribunal which is against you and feels they should not pay these 
people anything and does not want to handle the job of deciding the 
amounts—that is an undesirable procedure. 

Mr. Lane. Thank you, Senator, very much. Your statement has 
been most helpful. 
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Senator Danzew. I certainly thank the members of this committee 
and I only wish we had on record an expression of the diligence that 
this committee has given to this serious question. 

Mr. Lane. Thank you. 

Mr. Burger and Mr. Liftin, you may proceed. 


STATEMENT OF WARREN E. BURGER AND MORTON LIFTIN— 
Continued 


Mr. Burcer. May I address myself to a few questions on the bill 
itself on this question of the mechanics. 

My division of the Department of Justice has had the difficult job 
of determining these Japanese claims that were referred to in part— 
the Japanese evacuation claims. , 

Some of our personnel have had experience with war claims of one 
kind or another and we do have some experience in matters of this 
kind. Our observation is, you cannot get this job done with 8,500 
claims in amounts running as they do in this bill with $50 per day 
peole. It ust does not work. 

I took a look over it to try to have something constructive to suggest 
and I would say this, that in its present form this would take not only 
3 commissioners, but approximately 30 lawyers who would be people 
drawn from an area where they have training and experience in this 
field. They would devote their full time to it. 

And in addition, 10 investigators to supplement and correlate the 
existing FBI reports. We have a stenographic and clerical staff of 
about 25 people. Our recommendation would be that that be done 
through channels of people already in the Government who could be 
reabsorbed at the conclusion of the job into their ordinary work so you 
do not have a disposition to run the job longer than it should take. At 
that it would take 2 to 4 years to get the job done. 

Also in its present posture without any of the limitations we recom- 
mended or urged in the Senate last year—what this really amounts 
to—and I use this in a sense that I hope the committee will under- 
stand—it is not critical of Mr. Thompson who is interested in the 
same people as we are interested in—in its present form it could be 
a giveaway that could run $40 million to insurance companies and 
perhaps more; and another $40 or $50 million to the large industrial 
enterprises—who are coming to this Congress to ask for this money 
solely because they did not carry enough insurance on their plants. 

Now, as I said, we would not be disposed to indicate any opposition 
if the bill encompassed an efficiently organized commission staff of the 
kind we mentioned. And I assure you we do not want jurisdiction 
of it if it can possibly be avoided because it is a very difficult job—and 
if leeway of $10,000 or $20,000 per claim were placed on it so that the 
people of Texas City would be protected and be compensated—that is 
the people who cannot carry insurance against these risks or who did 
not carry it. 

In that kind of a program we would give every cooperation to the 
committee. 

Mr. Forrester. What kind of a program would be given as to those 
who received compensation ¢ 

Mr. Burcer. Well, it appears to depend on what the posture is down 
there. If Congress gives them the money they will have to give it 
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back to someone. if they do not have to give it back to some insurance 
company, these people ought to receive some compensation. If the 
bill will direct the Commission to take into account any amounts which 
they have already received in workmen’s compensation 

One of the weakness of this bill is it sets up no standards or criteria 
to judge these claims but the point you have in mind could be spelled 
out. 

Mr. Lane. Will you put that in your letter of recommendation ? 

Mr. Burcer. We will undertake that. 

Mr. Forrester. Suppose under that workmen’s compensation law 
that in further recovery the companies would be entitled to return. 

Mr. Bureer. I believe the record could be made that no payment 
would be made if it were to find its way back into the hands of an in- 
surer who had paid out the claim. The Senate bill last year under- 
took to do that. 

Incidentally, one thing might be pointed out here, that in this 

osture, the insurance lawyers may stand to receive as high as $6 mil- 
tion in fees for making subrogation—15 percent of $40 million in 
round figures. 

Certainly some more serious limitation should be placed on it than 
that. 

Thank you, Mr. Chairman. 

Mr. Lane. Any question from any members of the committee? 

Thank you very much, Mr. Burger. 

Mr. Burcer. Thank you very much for giving us so much time. We 
will send up that information as quickly as we can. 

Mr. Lane. At some time we want to have you sit in with us in 
executive committee. 

Mr. Bureer. I shall be glad to. 

Mr. THomrson. Mr. Chairman, will you indulge me to give a quick 
rundown of the material shipped and how it was handled? I think 
it would help the members of the committee who have not seen it? 

Mr. Lane. I would like to have you present that. You may leave 
it with us for Congressman Donohue and Congressman Forrester. I 
know they are interested. 

Mr. Forrester. I would love very much to yield to the gentleman 
from Texas if it will only take a matter of minutes. 

Mr. THompson. Thank you. 








STATEMENT OF HON. CLARK W. THOMPSON, OF TEXAS—Continued 


Mr. Tuompson. I assure you first of all, this is a dummy. It is 
marked “Dynamite.” It is a dummy stick of dynamite and ever 
since it has been in my office for the last year I have respected it even 
though I knew it was not dynamite. 

Now, about this material that caused the explosion. Some of you 
will remember how the farmers in our own districts were crying for 
fertilizer and we told them we could only get them a limited amount, 
if any, because the rest was needed abroad. 

Now, in casting about for a source of fertilizer to ship to France 
for them to use to rehabilitate their own agricultural economy, the 
Government turned to ammonium nitrate which has many of the 
same component parts as dynamite and which has a very interesting 
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characteristic. Ammonium nitrate wilt not explode under ordinary 
circumstances unless it is impelled with a cap. Neither will dyna- 
mite. But this is the way a dangerous stick of dynamite looks. It 
has a fuse and a cap. 

The point of the whole thing is this: Dynamite, as such, if you 
crumble it and put it on your garden, is a pretty good fertilizer. 
The trouble is it gets cakey and will not go through the little holes 
in a spreader or big commercial spreader. Neither will ammonium 
nitrate. Ammonium nitrate was originally patented as a blasting 
powder could have been used—as you use dynamite—except for that 
one property. Had it been left in its original state—cakey—it would 
never have exploded at Texas City. ' 

To put it out in granular form, it was in the form of PRP. That 
got it granulated but it also made it exceedingly or That 
was known to the Government and the record will show that time 
after time it became very dangerous. It was dangerous and they 
were told so. 

Particularly if you subject it to great weight; if you pile one sack 
on another; and even more dangerous in a constricted space where 
the air did not circle freely and it became subject to spontaneous 
combustion. . 

It was shipped to Texas City in bags originally used to carry fer- 
tilizer marked “ammonium nitrate” and so much weight so it was 
no wonder there was a need to mark it “dangerous” and to handle it 
with great care. If it had been so treated the railroad cars would 
have seen to it that the familiar red labels indicating “danger” and 
“fire” would have been on. 

That was not used in the case of the Texas City commodity and 
so it was stored in the warehouses and finally loaded on the ship 
with nobody informed as to the dangerous qualities of it. 

It was finally put in the hold as you heard the testimony a year 
ago and packed bag on top of bag. That great weight would cause 
an explosion and then they battened down the hatches on it. 

Then the captain, who did not know of the qualities of this mate- 
rial did everything that could have been done to make it explode. 
He battened down the hatches—which was the proper procedure for 
an ordinary fertilizer and shot steam and increased the pressure—and 
away it went. 

After the explosion, in more recent years, the fertilizer was shipped 
in a similar bag but with this caution marked on it. That is the way 
it is handled today with a great deal of respect on the part of the 
Coast Guard and every one else who handles it. 

As to whether it was shipped by the Government and the types of 
bills of lading used, some more able attorneys are going to give an 
opinion and they will explain it to you. I did want to show how the 
differences in marking a similar commodity were made. 

One that has no clear danger attached to it is Vigoro which our 
wives put on the garden. The other is labeled “explosive.” 

Mr. Lane. Thank you. Is there anyone from the Department of 
the Army who wants to speak. Is there any representative of the De- 
partment of the Army present? 

Lt. Col. Nora G. Sprrnerterp (Office of Chief of Legislative Liaison, 
Department of the Army). I am here as an observer. We filed a 
report. 
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Mr. Lane. Thank you very, very much. 
a next witness is Mr. Russel H. Markwell, of Galveston, Tex. 
*. Markwell. 


STATEMENT OF RUSSEL H. MARKWELL, ATTORNEY, 
GALVESTON, TEX. 


Mr. Markwewt. Thank you very much, Mr. Chairman. Iam repre- 
senting my law firm, Markwell, Stubbs and Decker, in Galveston and 
appearing on behalf of the relatives of 108 people who were killed 
as a result of the explosion in Texas City and 42 people who received 
serious injuries. 

Out of these 42 people many received permanent injuries and they 
have been wholly incapacitated from work since the explosion. 

The Army’s ordnance plants were used—the same plants in which 
the fertilizer involved in this case was manufactured by the Govern- 
ment—to manufacture explosives and ammunition during the war. 
They became idle due to the termination of the war and these facilities 
continued to be operated by the Army for the manufacture of this 
fertilizer. 

To briefly show the history of this litigation, we have exhausted our 
claims under the Tort Claims Act. We exhausted every legal remedy 
we had. If the Government had thought anyone else was negligent 
they had the procedure to bring these other parties into the case in 
the district court as joint tort feasors and seek reimbursement of 
compensation or allocation of damages as between joint tort feasors. 

The product was manufactured under Army supervision pursuant 
to this contract. It shipped it; put it into containers labeled as ordi- 
nary fertilizer. At that time there had been several explosions of 
this commodity and the Government itself started to make some 
tests but terminated them over the protest of the research company. 
They terminated making the tests when they were still inconclusive. 

It is significant now to know that shortly after this explosion a 
Coast Guard promulgated regulation prohibited the loading of this 
commodity in the ports. It could have done it before hand but did 
not. 

Mr. Boye. That is not legal reasoning—conduct after the act. It 
is against public policy to start talking in terms of that because it 
would be against all the precautionary steps in the future if a person 
was to follow that kind of reasoning. It is not logical for a lawyer to 
employ it as I understand it. 

Mr. Markweti. You can discuss what has been done subsequently. 

Mr. Borie. Anything of a curative nature after a catastrophe 
should not be inquired into otherwise the people might withdraw and 
not do anything for fear they would make some admissions about 
their conduct in the first instance. So I do not think we can buy 
what they subsequently did as a basis for what they did not do in the 
first instance. 

Isn’t that the law as you know it? 

Mr. Markwetu. To this extent, Mr. Congressman. What they did 
subsequently is based on knowledge which they had ahead of time. 
They had most of the knowledge before the explosion at Texas City 
and I think their failure to carry out these precautionary measures 
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invited what was, in itself a negligent act. The conclusions that have 
been arrived at could have been arrived at long before the explosion 
in Texas City. 

Mr. Bortz. But you can use conduct after the act to indicate what 
could have been done before the act. 

Mr. Boyz. But you can’t use conduct after the act to indicate what 
they knew about the material before the explosion. The Army had 
conducted tests and had within its own rules the very facts upon 
which they had determined, and which has now been determined that 
this commodity is just as explosive as TNT. 

The Army put this commodity into cars and labeled it only as 
fertilizer which gave no warning to anyone. There has been some 
talk that some unidentified person or firm may have been negligent. 
But there was nothing to put any third person on notice that this was 
anything other than Vigoro or natural garden fertilizer. The Govern- 
ment was the one that could have given the warning. 

Certainly the dead people that I represent had no knowledge that 
what they were dealing with was TNT or the approximation of TNT. 
People who had their legs and arms blown off had no knowledge. 

The volunteer fire department was a group of volunteer firemen. 

Every single man in it was killed while fighting the fire. 

Mr. Lanz. How many ? 

Mr. Markwet.. Forty-seven, I believe. Forty-seven volunteer 
firemen. 

We thought we had a case under the Tort Claims Act. The United 
States district judge thought so too. I took issue with the gentlemen 
from the Department of Justice in their analysis of the court’s 
opinions. 

The United States district judge found the Government negligent 
in many respects. It went to the circuit court of appeals and three 
opinions were written in the major opinion, that is the three judges. 
They held that this was a discretionary function on the part of the 
Government and, therefore, the Government had not waived its im- 
munity under the Federal Tort Claims Act. It was an explosion. 

If that was the law then we were thrown right back insofar as this 
particular tragedy is concerned to where we were prior to the Tort 
Claims Act. It does not cover it and we have to appeal to the con- 
science of Congress to alleviate the suffering that has been brought 
about. 

One judge out of the six said he saw no evidence of negligence. 
The other two judges would reverse for procedural error. The 
minority judge, Judge Hutcheson, found there had been some pro- 
cedural error but he and the concurring judge found no evidence of 
negligence. Had they found no negligence they would have joined 
Judge Strum and not recommended a new trial. 

The findings of negligence were not traversed in the — Court. 
The majority said, “Assuming negligence was established, we still 
think the Federal Tort Claims Act does not apply because of the dis- 
cretionary exception.” 

Three judges in a vigorous dissent thought, in an opinion by Justice 
Jackson, that the case had been established and would affirm the 
United States district judge. 

Out of the 14 judges who have examined this record only 1 judge 
said he thought there was no evidence of negligence and that was the 
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one who wrote a dissenting opinion in the circuit court. The other 
judges have not questioned and not found it necessary to question the 
negligence finding. 

I would like to urge upon this committee that this program was a 
program initiated for the benefit of the United States as a whole, in 
order to avoid a war, and in order to relieve the foreign countries. 
Whatever suffering and loss of life has been brought about by the 
manner in which this program was conducted should be borne by all 
of the people for whose benefit this program was initiated. 

It is hardly fair that the widows and the orphans should bear the 
loss—the entire loss. I think it should be spread over the country 
because the program was initiated for the benefit of all the people. 
The victims were not at fault in any sense whatsoever. 

I will be glad to respond to any questions the committee might care 
to ask. 

Mr. Lane. Mr. Markwell, how many attorneys represent these 
claims? Do you recall? 

Mr. MarkweE tt. It is difficult to estimate. I would guess between 
two and three hundred. Three hundred attorneys. 

Mr. Lane. Three hundred attorneys? 

Mr. Markxwe tt, I would estimate it at that. 

Mr. Lane. And when we had the hearings last time the attorneys 
were agreeable to have both yourself and Mr. Bryan and one or two 
more present their side of the case rather than listen to all these 
attorneys. 

Mr. Markweuu. That is quite correct. We felt that if more than 
two attorneys came you might not finish the hearings. They were 
willing that we should present the case. 

Mr. Lane. And the situation is about the same today, that they are 
willing to step back and allow you two men to handle it? 

Mr. Marxweh, That is correct. 

Mr. Lane. And especially Mr. Bryan who has followed this case all 
these years. 

Mr. Markwe.u. That is correct. Yes, sir. 

I also would like to take issue with the statement of the gentlemen of 
the Department of Justice as to the magnitude of settling these claims. 
In the first place I do not think the magnitude is any reason to den 
all relief. The fact that there were 570 people killed instead of, 
maybe, 2, does not help the widows and orphans of these 570. I do 
not believe the magnitude of the number of people killed or the amount 

of money involved should deter the rendering of justice. 

However, when we began representing these people, the FBI sent 
its investigators to our office. We gave them authorization to examine 
hospital records and medical records. They made photostatic copies 
ofthem. They have in their files a complete analysis of each and every 
case of personal injury and death, and these FBI files, I feel sure, 
could be made available and I do not think it would take but a very 
short time to process all of these claims. 

I have the claims that I filed with this committee. Each claim is 
set forth on one page. That information is supported by the FBI 
data so that any sort of orderly handling would find it not a very 
difficult task. 

Mr. Lane. And the FBI has investigated practically all these 
claims? 
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Mr. Markwetu. Every claim—every claim that I have—108 death 
claims, and 42 permed 4 injury claims, and some property-damage 
claims, 

Mr. Borie. How many of these people who would file claims have 
received any money ? 

Mr. Markweu. Of mine, very few. The members of the volun- 
teer fire department did not get a cent. 

Mr. Borie. That was 47. Have you your figures ? 

Mr. Markwett. Yes. T have on each claim the : amount, if any, that 
was paid. Let me see if I have that summarized. I do not seem to 
have the total but each claim is set forth with the amount of com- 
pensation insurance that w as rec eived, if any. 

Mr. Boyie. How many, in your best judgment ? 

Mr. Marxweiw. About 20 ‘percent—possibly one-fifth. 

Mr. Bortz. How many of the 42 people you represent that were 
injured—how many of those came under the same classification? 

Mr. Marxwe tt. I would have, I think, not over one-third. You 
see, Congressman, there is one thing I did not mention. Quite a 
number of these claims were for minors—children that were injured or 
killed. This explosion was such a terrific blast that even in Galveston, 
15 miles away, windows were shattered and there are many cases 
where homes just collapsed on families. 

Mr. Lanr. Some sc these claims may be for compensation. 

Mr. Marxkwe tt. I do not handle any compensation claims. Some 
of the people I represent did receive a limited amount of compensa- 
tion. I will say that our Compensation Act in Texas paid $20 a week. 

Mr. Lane. How much for a death case ? 

Mr. Markwe vt. The death case was 300 weeks at $20 a week. That 
ismaximum. Discounted at the rate of 6 he So it would reach 
approximately $4,500 on the maximum, I expect. 

Mr. Lane. Now, the case that was tried out in court which was the 
test case—that is the case in which all the boys agreed that counsel] 
should go forward in one case. That was the case where the woman 
claimed for the death of her husband and in that case in the lower 
court the verdict was how much for that case? 

Mr. Marxwe tt. $75,000 by the United States district Judge. 
Touching on that compensation you asked me what the maximum 
recovery was. These people had to settle for 50 cents on the dollar 
with their compensation carriers for this reason: The compensation 
covered longshoremen, primarily. Iam speaking of mine particularly. 
The compensation carriers contended they knocked the men off duty 
and the men were not injured in the scope of their employment. The 
men were actually on the wharves. Our contention was they had not 
been knocked off but the issue was so close that it was thought a settle- 
ment would be better than the possibility of an adverse verdict. 

Mr. Boyte. I inquired what the maximum death statute is in Texas? 

Mr. Marxwew.. There is no maximum. But the damages are lim- 
ited to what could reasonably have been expected by the survivors to 
have been contributed by the deceased. There is nothing allowed 
for mental suffering or loss of society. It is limited to the pecuniary 
loss. 

Mr. Borie. No maximum? 

Mr. MarxwetL. There are only 13 States in the Union that have a 
maximum. That has been generally accepted as a sort of archaic idea. 
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Congress has never set a maximum on recovery for loss of life. In 
the District of Columbia there is no maximum. There is no maximum 
under the Federal Employers Liability Act. In Virginia, which is 
the nearest State with a maximum, it is $25,000, I believe. 

Mr. Murer. In Texas is your compensation law an exclusive 
remedy / 

Mr. Markwewu. Yes. Except where there is a third party tort 
feasor. It is exclusive between employer and employee. But where 
it is caused by a third party it is not exclusive. 

Mr. Minter. But it does carry subrogation ? 

Mr. Markweu. There is a subrogation statute. 

Mr. Mitzter. Anyone covered by ‘the United States Government in 
an amount equal or in excess is bound to refund the money. 

Mr. Markwewu. Unless the act provides differently. They may 
have antiassignment statutes. I would say recovery for death for 
those who did recover since they were required to settle was approxi- 
mately 50 cents on the dollar and would be around $2,000. 

Mr. Miter. You talk about the suffering and loss of life and 
widow and orphans—all the ramifications of this entire thing. I 
sympathize with your position on that. I, too, feel that perhaps 
something should be done in that field. But what is your opinion 
concerning some of the things brought up here this morning in regard 
to subrogation? I understand that one insurance company which 
has paid out subrogation claims would be entitled, were this bill 
passed, perhaps to $40 million. That is not all to w idows and orphans. 
It is an insurance company. If there was one attorney handling that 
for the insurance company he could possibly get $6 million as a fee. 
We cannot place him in the category of a w idow or orphan. 

Also the point brought up by Mr. Burger that some of the large 
industrial operations where, perhaps, for reasons best known to them, 
they did not carry adequate insurance so they are now coming in here 
asking the Government to be an insurer of them to the full extent of 
their loss. They are not in the category of a widow or orphan who 
should be compensated here. 

What about the classifications here where we have some claims by 
the Terminal Co. and the shippers and the handlers and so forth who 
might have been responsible in the warehouse handling or the way they 
packed it in the hold? 

I would like to have your thoughts on them inasmuch as while 
you are right that the Government could have brought in those whom 
they thought were joint tort feasors, so also the claimants could have 
joined them as defendants in-the original suit. If that had been done 
and negligence was found on the part of the others perhaps the others 
would contribute to the extent that they could financially as a result 
of their liability insurance and so forth. Then we get away from 
the subrogation claims and industry’s claims and then we get to 
the widows and orphans in whom I am interested. 

What are your observations on that ? 

Mr. Markwe.u. Had I thought that my clients could recover from 
other sources I would have been in there fighting the case. My inter- 
est is to see my clients do recover. 

There is no doubt in my mind that the tort feasor responsibility 
for this tragedy was the one who manufactured this inherently dan- 
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gerous product and there is no question that it was inherently dan- 
gerous and still is. That, I think, is definite and the only defendant 
at that time I thought we could recover against—and that is why we 
went ahead with the suit. 

As I pointed out, I do not represent any insurance company in this 
action nor the Texas City Terminal and, to be perfectly candid with 
this committee, and in das deference to my colleague here, I would 
say if it came down to whether my clients would ever get anything 
or they would be the only ones to recover, I must say I would prefer 
they recover—and if that is the only type of bill that can be passed, 
excluding the insurance companies and the industries, then I must say 
I would have to be in favor of it. _ 

Now, legally, I must say I can see little difference between the 
claims of the insurance company and the individuals. If there was 
fault or negligence which, I think, is clearly established, and recovery 
was denied merely because of a technicality or a narrow interpretation 
of the law wherein the immunity of the Government is waived, I see 
no reason why their recovery should be barred. 

There is something else I have often wondered. A corporation 
consists of individuals. Insurance companies consist of individuals. 
And when you get down to the fundamentals, all business consists of 
individuals. 

I am not here to plead the case of the insurance companies. 

Mr. Mier. I agree with your thinking. There is no distinction 
or difference. A corporation is a separate entity. But as far as this 
committee is concerned that has been decided by the Supreme Court 
of the United States. But we are not here to reverse the Supreme 
Court. We are here because, as you have expressed it, an unfortunate 
situation occurred and it has left widows and orphans in destitute 
circumstances and we are asked to appropriate money to relieve them 
and we are appropriating taxpayers’ money. 

I think within certain limits we might feel justified in doing that 
to resolve undue hardships. The survivors of those who were killed 
or injured—but I do not think we could, on a legal basis, reverse the 
judgment of the Supreme Court and indemnify an insurance company 
to the extent of $40 million, when, as a matter of fact, the Govern- 
ment can be sued only in the field in which it permits itself to be 
sued. 

This is not a matter in which the Government has consented to 
be sued. 

Mr. Marxwett. That is correct. As to that $40 million, that was 
not money paid for compensation or death. That was the money 
paid to cover property damage and I would agree with you that this 
is not a question of reversing the Supreme Court. I noticed in the 
letter from the Army it is suggested that the Federal Tort Claims 
Act be amended and they thought the proper procedure would be to 
amend that and cover this situation if Congress wanted to. 

But as one of you pointed out, it could not be made retroactive so 
it could not assist these particular people. I would reverse the Su- 
preme Court if I could but there is no way to doit. But this bill would 
not be reversing the Supreme Court. It would merely recognize that 
the relief should be granted where the courts cannot grant it and that 
is the case with all claims that come before this body. 
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It is very similar to the Japanese fishermen case. They could not 
have sued and collected under the Tort Claims Act. But it was felt 
they should be compensated. 

The attorney fee question, and then I will yield. 

There is a question if you allow 15-percent attorney fees and if one 
man on a $40 million claim would receive that. That is a maximum 
attorney fee which could or could not be allowed. It is not paid in 
addition to the amount awarded the individual or company. It comes 
out of the claimant’s part and where one lawyer had, say $40 million, 
it is entirely possible he would not get the entire 15 percent. 

On the other hand where you have lawyers who may represent one 
person, and there has been a tremendous amount of work done on 
these claims themselves, it is not an ordinary type of claim. There 
has been a tremendous amount of investigation work and hearings 
and I believe that the attorneys should be compensated for their time 
because that is the only way these people could present their claims 
to this body. 

Mr. Lane. Do you think there should be a limitation of 15 percent 
as an attorney’s fee? 

Mr. Marxwe tt. I do. 

Mr. Murer. And do you think there should be a limitation on the 
amount any attorney should get ? 

Mr. Marxwe tu. | think that should be left to the discretion of the 
Commissioner or whoever assesses damage. When it is a claim of 
$20,000 if it appears perhaps that the lawyer interested in the case 
has not done too much then I think there should be a discretion in 
cutting his fee down. 

Mr. Lane. Do you think there should be a limit on the subrogation 
claims, too ? 

Mr. Marxwett. I will be frank with you. It puts me in a rather 
embarrassing position. 

Mr. Lane. I withdraw the question. 

Mr. Boyz. I would like to ask counsel how many children are 
there in this situation? How many children represented in that 8,500? 

Mr. Markwe ut. I would say a good number were children. 

Mr. Bortz. What is a good number. 

Mr. Markwe.L. That I would hesitate to try to approximate? 

Mr. Boyte. I am not going to tie you down. 

Mr. Markwe tu. I would rather not. 

Mr. Borie. How many would your judgment be without holding 
you to any figure? 

Mr. Marxwetu. I would rather restrict it to my clients. Out of 
108 killed and 42 injured I probably represent—I just could not break 
it down—but I would think there would be at least 20 or 25. 

Mr. Boyrxz. These individuals are not precluded from filing suit, 
say, for instance, against the Texas City Terminal Railway Co.? 

Mr. MarKweLu. You mean the children? The 20 or 25 children. 
Under the statute of limitations it does not run. 

Mr. Boyrte. Until they get to 21 and a knowledge of their rights. 
So all the children taveived here with a few exceptions can go back 
to court. 

Mr. MarKkwe.t. Some have become adults since the inception of 
these proceedings. It has been 8 years and actually the children 
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I represented at that time were around 15 or 16. They were high- 
school students, some of them, and they were just looking at the 
fire as any other children would. They have reached adulthood 
and, as far as initiating suits for children at this late date, if I 
thought we could have recovered against the Texas City Terminal 
I would have done so. 

Mr. Boyts. I have not tried a negligence case but from the testimony 
on page 9 of this report, the vice president of the Texas City Railway 
Co. himself admits his operation was negligent. He testified these 
bags were, as early as June 4, scorched to the breaking point. 

Mr. Marxwe.u. They were shipped and when unloaded from the 

cars they were scorched and then he called on the Government—a 
representative of the Ordnance Department. 

Mr. Borie. That does not exonerate him from the need of exercising 
due care. He certainly did not do it in that situation. From his 
testimony alone it seems to me there is a lot of negligence on the part 
of that warehouse. 

Mr. Marxwetu. He could see that the stuff was hot and the bags 
would smell. There had been no explosion. He called on the Gov- 
ernment to see if this was the explosive product because many products 
will burn and not explode and he was assured it was not explosive and 
there was nothing on the labels to change his mind. 

That is a peculiar attitude of the Department of Justice. They 
took the attitude that the Government did not know this was dan- 
gerous and in the next breath they say the people who operated the 
steamships and terminals could have known that and taken precau- 
tions. Ifthe manufacturer himself says he does not know he is making 
a dangerous product, how in the wor ‘Id could innocent third persons 
who came in contact with the mislabeled product know ? 

Mr. Lane. Mr. Markwell, when proceedings were started as a test 

case by the hearings here, wasn’t it agreed upon by all of the other 
attorneys representing all the other claims at th at time that their only 
remedy was a suit against the United States? Had they taken into 
consideration, as Congressman Boyle has pointed out, whether or not 
there was negligence or other tort feasors? Had not all these attor- 
neys gone into that matter before this one case was brought ? 

Mr. Marxwetu. That was the concensus of opinion. We went 
back to the McPherson v. Buick automobile case where the car was 
manufactured with a defective wheel and it was held the Buick Co. 
was responsible for putting a dangerous article into operation. We 
thought this was a dangerous pr oduct handled by the Government, 
placed i in the hands of the people who had no warning and no reason 
to be explosive and it goes back to the case of manufacturer’s liability 
and shipper’s, maybe. And it was our opinion that that was where 
the responsibility lay. 

Mr. Bricxrrep. Mr. Markwell, would you tell the committee about 
this program under which this fertilizer was manufactured and how 
the a eamahe brought in independent companies which manufac- 
tured this product at the direction of the Government and under a 
contract with the Government so the committee will know in detail 
the procedure adopted for the ammonium nitrate program. 

Mr. Marxkwe tw. If it is agreeable—I do not want to take all of Mr. 
Bryan’s time. We agreed he would go into that if it were perfectly 
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satisfactory to the committee. It might be a duplication and I do 
not want to take more of the committee’s time. 

Mr. Lane. You have agreed with Mr. Bryan as to the presentation 
of this case. Any further questions? 

Mr. Markwe_. Thank you very much. Later on, if the committee 
decides to go down into that section we will have further opportunity 
to investigate. I know you have been advised that this hearing would 
be a short hearing and we want to get to the preliminary stage later 
on to pick up all these ends. 

I would like to offer for the record the results of an investigation 
that the Coast Guard caused to be made by the Arthur D. Little. Inc., 
company, which investigation was made to determine the properties of 
this commodity where it was exploded. The investigation was made 
after the explosion. I am not offering it as a precs autionary measure 
but merely to show the results of the investigation as to the very dan- 
gerous qualities of the product itself and that comes from the Govern- 
ment themselves. I believe you gave us permission to put in the book 
which Mr. Thompson also referred to. 

Mr. Lane. Bryan, rather than call on you at this moment, do you 
mind if the committee rises and resumes say, about 2 o'clock. And 
in the meantime we can respectfully request the several members of 
our committee who had engagements to return at that time and listen 
to your remarks. 

Mr. Bryan. It will be a privilege and an opportunity, Mr. Chair- 
man. 

Mr. Lane. You know, Mr. Bryan, our sessions start at 12 o’clock 
and the bill that is in the House for discussion is a very important 
bill—a military appropriation bill and defense appropriation bill. 
A few of the Members have gone over and when they go into general 
debate this afternoon the chances are they may be able to come back 
here with us and listen to you or to any other persons who may desire 
to address the committee. 

Mr. Bryan. I would be greatly obliged for that opportunity. 

Mr. Tuompson. I do not think you have on your list Judge Robin- 
son, county judge of Galveston County. Some time in the course 
of the hearings I would appreciate if you would hear him. 

Mr. Lane. We will be glad to. W ill you be back at 2 o’clock. 

Judge Robrxson. Yes, sir. 

(Whereupon at 12 noon the subcommittee adjourned until 2 p. m. 
of the same day.) 

AFTERNOON SESSION 


The House Judiciary Subcommittee No. 2 resumed its session at 
2 p.m., Wednesday, May 11, the Honorable Thomas J. Lane presiding. 

Mr. "Lane. Now. Mr. Bryan, if you do not mind, I understand that 
Mr. Robinson, county judge, may have to leave. Will it be convenient 
for him to be heard now? 

Mr. Bryan. Yes, Mr. Chairman. It will be a privilege to yield 
to him. 

Mr. Lane. Thank you. You may proceed, Judge. 
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STATEMENT OF HON. T. R. ROBINSON, COUNTY JUDGE, GALVESTON 
COUNTY, TEX. 


Judge Rozsrnson. Mr. Chairman and gentlemen of the committee, 
1 am deeply grateful for this opportunity to say a few words to this 
committee. 

I was county judge of Galveston County. I am now, and was on 
April 16 and 17 of 1947, and I have been contiuously since that time. 

I want the committee to know that I am appearing here as a public 
service and as a citizen. I have no connections in a pecuniary way 
with any claim of any of the claimants. I represent none of the in- 
surance companies. I am not related, so far as i know, by blood 
or marriage to any of the claimants so I believe I can be fairly neu- 
tral so far as pecuniary advantage is concerned. 

The brief remarks I have to make will be based on the hope and 
the premises as contained in the report of the Committee on the Judi- 
ciary on the Texas City disaster which was written in the last session 
which, I understand, was by a subcommittee and approved by the full 
committee later. It states at page 17: 

For the reasons set out in the preceding pages, the committee is of the consid- 
ered opinion that the Government is wholly responsible for the explosions at 
Texas City and the resulting catastrophe. It therefore recommends that Con- 
gress take appropriate action through legislation to compensate claimants for 
appropriate damage, personal injury, and death caused by the exposions which 
occurred at Texas City, Tex., on April 16 and 17 of 1947. 

I listened very carefully this morning to the very astute and schol- 
arly discussion of the law. Not being familiar with all the ramifica- 
tions of the law, naturally I would not be in a position to say yea or 
nay. 

But, as if we were discussing the cold principles of law, a picture 
flashed through my mind of that day on April 16, 1947, when I walked 
to my home which was a few blocks from the courthouse. I saw a 
solid string of automobiles of every class, kind, and description, as 
far east and as far west as Galveston leading from the mainland of 
Galveston loaded down with the dying and people with their arms 
off and legs off and their eyes out. 

I heard this discussion of the 47 firemen. I do not mean to be 
sentimental about it, but you have to be—when of that 47 firemen, 
practically everyone of them was my personal friend. When others 
whom you have known for years and years and years—your personal 
friends—killed in this explosion which they tell me was as bad, if not 
worse, than an atomic bomb. 

I talked to Father Chataignon who spent much of his life on the 
battlefields of Europe and he said, no where at any time did he see any 
devastation and injuries as those which occurred in the Texas City 
explosion. 

So, what I want to add in a very brief and humble way is to ask this 
committee in the spirit of humanity and justice that, if you find, as 
the last committee did, that the Government is responsible, that these 
people, so far as money will recompense them, will be provided for. 

And I am sincere in this statement that no matter what this Con- 
gress enacts or how much these people will get, it will never recompense 
them and their families for the suffering and anguish that happened 
at Texas City. 
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That is the statement I would like to make to you. I consider it a 
rivilege todo it. In my heart I think they deserve it. And I would 
ike to adopt as part of my statement the statements made by my for- 

mer colleague in the House, the Honorable Price Daniel, a former 
member of the Texas Legislature. I know what he says is correct 
and his thinking is sound. 

I see these people every day with their legs off and their eyes out; 
some Sas crippled for life; and I know why they feel as they 
do. It is no fault of yours and no fault of anyone. But what they 
cannot understand is why it takes so long if the Government is re- 
sponsible. It is for this Congress to help them when they helped 
farmers and other people so quickly. 

We understand it. They don’t. 

From the committee’s questions I believe in my heart, and I believe 
I can say I know from your questions that you realize humanity’s 
interest in this thing. And when I go back I will tell them that from 
the questions of this committee that I am hopeful, and I believe, that 
the individuals whose lives were lost, the maimed and the sufferin 
today, will in the spirit of humanity and good will be aaicumeatl 
by the representatives of the people—the Congress of the United 
States. 

Mr. Lane. Are you judge in Texas City? 

Judge Rozrnson. No, sir. Texas City is the mainland section of the 
county which, of course, is part of Galveston County. My jurisdic- 
tion is the entire country including Texas City. 

Mr. Lane. Do you come from Texas City yourself? 

Judge Roprnson. No. I come from Galveston. 

Mr. Markwell asked me to mention this before I close. I do not 
want to take up too much of your time. You have been very kind and 
considerate. 

I did have some personal experience in this because, as county judge 
in Texas, I am the probate judge. So, I have had frequent occasion to 
talk to the widows and widowers regarding these cases. I know what 
they went through and I remember this incident very distinctly with 
reference to the longshoremen. 

The insurance companies wanted to settle that on the basis of 50 
percent. It could not be approved because it involved minors without 
my approval which I refused to do until the claim had been thoroughly 
investigated by the Industrial Insurance Board of Texas under the 
Workmen’s Compensation Act. ; 

After an investigation they decided because of the doubtful legal 
liability to settle these claims on a 50 percent basis. So far as the long- 
shoremen were concerned I know that is correct. 

Getting down to a personal note, my brother is the mayor of Texas 
City. I was greatly concerned for his safety. Reports were coming 
in and they had Robinsons and Smiths and Jones in the hospital and 
no one knew any first names. But I do remember this: The fact that 
he was out in the backyard working on his garage probably saved his 
life. His home was approximately 2 miles from where the @rand- 
camp exploded. That blew in all the doors and the glass from the 
windows was driven into the wall. That is how deadly the explosion 
was. 
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I remember another instance: Big hunks of steel weighing tons : 
were thrown miles across the city and one went into a backyard and ! 
made a holeas big as this room. 

It was a terrible thing. : 

Mr. Lane. How far is Galveston from Texas City ? é 

Judge Rosinson. Fourteen miles. I was in my office at the time the ; & 
blast shook the courthouse which is a solid structure—as solid as you ’ 
could make it—marble and stone. The explosion made it tremble. : 

On the early morning of the 17th, the explosion of the Highflyer f 
was of such intensity that it raised me out of my bed and onto the floor ; 


and the ship was 14 miles away. 

Mr. Lane. Thank you very much, Judge, for waiting. You have 
been so patient and we appreciate your very kind remarks. 

The committee will now hear Judge Bryan, of Houston, Tex. 

We are ay to have you before the committee again. You 
were very helpful to the committee and cooperative last year, both 
here and in Texas, working back and forth trying to work out some 
sort of legislation and we appreciate your coming here before the 
committee again to give us your thoughts on this very important 
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STATEMENT OF MR. AUSTIN Y. BRYAN, JR., ATTORNEY, ESPERSON : 
BUILDING, HOUSTON, TEX. | * 
Mr. Bryan. That is quite a pleasant courtesy and a generous state- | 
ment to hear and we are here in appreciation of the same char- 7 
acter of cooperation you have given us, to explain our views and our , 
theories as to responsibility. | ¥ 
May I suggest that I speak for all the counsel in the case to simplify ; & 
this and to return it to some focus and perspective by suggesting that ! 
the real opinion of the Congress in passing and promoting the Tort - 
Claims Act was an effort to reconcile the modern approach to the sub- 
ject which, probably unwillingly, but effectively, was frustrated by | & 
the majority opinion of the Supreme Court. | & 
It is our belief that Congress did intend the classes of injuries 
and conditions similar to those to be covered by the Tort Claims Act. | on 
The fact that the Court held it was not, that jurisdiction had not been 
accorded in the language of Congress, no matter what Congress in- | t 
tended, poses the problem where next to go to bring all of this into | od 
some sort of asdatle presentation. ; 4 
We considered we had the next jurisdiction for succor, that is, the | 
Congress. And we come here as a disaster area or as a disaster plea. ; ov 
That disaster is present, is obvious. , st 
But I very honestly, logically, and unemotionally believe that the ; 
theory that “The King can do no wrong” is one that has been largely : 
abandoned in most of the civilized areas of the earth and especially W 
where laws of fairness and justice have applied. We think it is not ; fi 


a duty of this Congress basically. But we think it is an opportunity 
because the Congress, in its wisdom, will decide what it should or 
should not do in the public interest or benefit. 

But it is an opportunity of the Congress to redeclare its own will- 
ingness to abandon that old archaic theory. Mr. Justice Jackson had 


a rather cutting and cynical view of it. He said, the Government 
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was willing to abandon it for little wrongs but had a great abhorrence 
for doing it for big wrongs. 

If we justify it in terms of responsibility the big wrong is a as 
much deserving of your attention as the little wrong. I should like 
these formalities first, if I may, to suggest attention or reintroduction 
of the former record made last year which must have been quite 
adequate before it could have justified such a strong, persuasive, and 
impelling report—two reports of this committee finding in unquali- 
fied, authoritative language responsibility on the Government; and 
that character of responsibility which would have been legal responsi- 
bility had the Government been operating as an individual. 

If you recall quickly, the very core and text of the Tort Claims Act 
was that Congress had too long hidden behind the so-called theory 
of sovereign immunity. And when you use the word “sovereign” you 
mean the relegation to the ancient days of the kings. 

But it does express the purpose of the act to say that if, as, and 
when the Government is guilty of an act, for which an individual 
would be liable, that was the yardstick. 

It did have these exceptions for these exclusions of jurisdiction by 
the Supreme Court. So, we are here seeking the real, jurisdictional 
bounty of this committee. And we do it, in my own situation, in 
terms across the board. 

I represent personally personal-injury, property claims and insur- 
ance subrogated carriers. 

To begin with, may I put at rest quickly what was said this morning 
in terms of a misapprehension of what the Supreme Court said. At 
no time has the Supreme Court found on the facts as against these 
claims, if the Government could have been treated as an individual 
operator. 

On the contrary, we take this view, and we draw it from the lan- 
guage of the Supreme Court itself, and here is that language: 

The Court of Appeals en banc unanimously reversed * * * but since only 3 
of the 6 judges explicitly rejected the bulk of these findings, we shall consider 
the case as one in which they come to us unimpaired. 

That is very simple and direct in its connotations and its meanjug 
must be apparent to all. 

Then, the theories presented this morning must give way to the fact 
that the Supreme Court stated the complete and overwhelming evi- 
dence of negligence which completely parallels the judgment—the 
quasi-judicial judgment—of this committee. 

Last year it became apparent that the district court’s feeling of con- 
viction on the smilie of the Government could hardly be 
stronger than those that are clear in the somewhat outraged views of 
this committee in its report. 

This whole thing began in disaster. It ended in disaster. It is 
written in terms of probably the most unnecessary, the most unjusti- 
tied, accident, causing as great a single area of damage as this country 
has experienced in its whole history, not excluding the San Francisco 
fire. 

It began in disaster in this way—and I may divert and reply to 
Mr. Brickfield’s question. 

Shortly before the end of the war and right after the end of the 
war Congress passed an act to enable the rehabilitation of three occu- 
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pied areas—Germany, Japan, and Korea. The Government under- 
took an amendment. It began to ship fertilizers to these countries. 

In 1946, undertaking to make these commitments—and this is how 
complicated this picture got—the Army ran into the immovability of 
regulations, that is, on allocation and priority permits. The Army 
could not take, to make good its commitments overseas, from its own 
production and TVA production sufficient fertilizer with an am- 
monium nitrate base to ship there even though made in its own plants 
because of the international control of foods. 

So, notwithstanding they were drawing from the Army’s own ware- 
house, the Army had to get in the commercial market. 

The local market was terrifically undersupplied. The commercial 
suppliers said, “We have to supply our own customers.” The Army 
lays it on the line to them that if they do not give them enough pro- 
duction that they will themselves confiscate it. They would com- 
mandeer it. 

We had 15 deactivated munition plants which had made this stuff 
for ammunition. They said, If you will let us have enough—and it 
was 75,000 tons, I believe, that were needed and the Army was manu- 
facturing 30,000 tons—we will agree to open up some of these deacti- 
vated plants and give it back to you so you will be free to supply 
your domestic market. 

These suppliers included the Lion Oil Co. Being only private 
domestic producers they did not know how far these rights of alloca- 
tion and limitation and distribution would finally extend to cover 
them. They gave the Army what it asked for very reluctantly and 
under the pressures I mention which are effective pressures. 

So, in 1946, they did set about to reactivate these plants and among 
them were 3—2 in Nebraska and 1 in Iowa. 

Here is something I would like to drive home as hard and as strong 
as I can. The United States Government controlled the manufacture, 
the method of manufacture, the method of shipment, and the method 
of direction of the parties to whom this material went. It gave the 
orders and never relinquished this. It never permitted a volitional 
or independent act on anyone’s part. The Army got it and said how 
it was handled and the way it was handled. From the beginning of 
it through the wartorn years and up to the disaster—all the way 
through. 

Here are some other factors to determine this matter whether the 
Government itself was basically, inherently, paramountly and con- 
tinually responsible for the situation which developed at Texas City. 

In 1946 they discovered other needy areas, not necessarily occupied 
areas, mentioned in the study made—France and Puerto Rico and 
26 or 28 other countries. So, they wanted to ship material to them 
and give them fertilizer. But they ran afoul of the limitation of the 
statutes to the three countries I have mentioned. 

Mr. Steelman, then Director, undertaking the shortcut, and by- 
passing other considerations, actually issued an order directing all 
this returned fertilizer to be sent to France, Belgium, Puerto Rico, 
and some to South America, and some to the Far East for Japan 
and Korea. 

It was called to his attention that that was not good public rela- 
tions business. It was in violation of the statute and in violation of 
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the Army’s written commitment to return these 75,000 tons to the 
extent possible to the private producers. So the order was withdrawn. 
This is in the record. The order was withdrawn and they proposed 
then that they would come back to these particular purchasers and 
the one we are interested in is the Lion Oil Co., of El Dorado, Ark. 

The amount of production they got and I will cut out a lot of the 
intervening facts—they said, “You can have it back at $47.50 which 
is a long way less than it costs to produce and you can direct to 
whom you want it shipped and where you want it shipped and we will 
absorb the freight to a central position which would have been your 
central producing point.” 

But in the meantime the producers say, “We can use it. The orders 
are far greater than we can produce.” But they never got there. 

In the meantime, and here I come to some literal facts—July 24, 
1946, and the record reference was given—it is on page 46—General 
Feldman of the Army listed the actual allocation by CPA to named 
suppliers including Lion Oil and stated that contracts with all the 
producers carrying MM preference would have been filled. 

France comes over in the fall of 1946 before these plants have been 
reactivated and gotten into production and goes before the Board 
and gets an allocation, first of 26,000 or 27,000, then raised to 40,000 
of ammonium nitrate fertilizer of this kind and class to be manu- 
factured and delivered to them. 

Mind you! They granted that. They named the purchaser, that 
is the private producer from France, to get it and got France an 
MM rating where you can go to that company and if he has material 
you can take it away from it. 

Immediately, the Government said to Lion Oil Co., “We want your 
many thousand tons.” Lion said, “We want it for our own use,” and 
they did not have it. The wires are in the record of the Lion Oil Co. 
This fertilizer was assigned by priority to France before it was 
actually manufactured. When the plants were activated and the sit- 
uation started rolling they set up a system whereby the control of the 
shipment of it would be through the Quartermaster. 

Mr. Boye. All of this may have been but you ought to detail what 
has happened in this particular transaction. All that stuff as it 
refers to a general operation and procedure would not have any point 
in these deliberations. What did they do in this particular case? 

Mr. Bryan. I am not detailing the general, but the consequence 
of events touching the actual case and only this case. 

Mr. Boye. You are getting in there into a long and involved pro- 
cedural arrangement that they had for handling various commodities. 
If you detail it as it refers to this transaction I would be interested 
in it. 

Mr. Mitirr. I understood he was talking about these transactions. 

Mr. Bryan. That is what I am talking about, the actual mate- 
rial—the actual sacks and material to Texas City, to establish this for 
you if you will consider it in terms of the overall responsibility of the 
Government. That this was a controlled transaction, as the Supreme 
Court found, of material that the Government had all the knowledge 
and know-how of; how it was handled; to show to the Congress and 
to this committee that other people were not the ones who controlled 
this. They had no say nor know-how of how it should be made and 
shipped and so forth. 
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The priorities prevailed. Lion Oil Co. was forced to do business 
subordinately with the French Government through the French sup- 
ply council. 

The actual material was manufactured in a Government ordnance 
plant in a cost-plus contract. 

Mr. Boyz. By whom? 

Mr. Bryan. By the United States Government. 

Mr. Bortz. But who was it manufactured by ? 

Mr. Bryan. The Emergency Export Corp., a $10,000 corporation 
organized for this particular contract by a parent contractor that had 
done military munitions by the Government. The reason for it was 
because of labor unions and current labor wage rates the Government 
could not contract for. 

That was the first. Neither did they have statutes which permitted 
them to do it themselves. 

Now, there is another factor there. This particular corporation was 
born and died for that particular contract. The particular contract 
provided 100 percent guaranteed immunity to the particular corpora- 
tion by the Government because of the dangerous nature of the mate- 
rial, and what they were going to manufacture and handle. 

The United States Government from other plants, probably from 
Illinois and Indiana, supplied all the materials. They shipped it in 
as Government property. All of the operations had a counterpart of 
the civilian and of the military. To try to reduce these as briefly and 
explicitly as possible, the Army was absolute. It had control over 
every phase of it. It could hire or fire and set up all the regulations 
for safety or not set them up. And when the material was manufac- 
tured the civilian cost-plus contractor turned it over in the plant to 
the Government and it came under the Government’s control abso- 
lutely; and the transportation order and the quartermaster’s order 
arranged the manner of the shipment with the agencies concerned. 
The quartermaster’s order decided who got it and to whom it was 
assigned. 

Mr. Boyz. That did not exempt them from their common law 
liability. 

Mr. Bryan. If you will let me drive home the point—the only 
shipper in this case was the Government. 

Mr. Borie. Who did the shipping ? 

Mr. Bryan. The Government, the Army, the quartermaster, the 
dummy corporation never shipped anything. 

Mr. Boyte. The dummy corporation turning it over to the Govern- 
ment at the time the product had been processed. 

Now we are getting to the situation where the Government, accord- 
ing to your testimony, has the property again and it is at the site of 
manufacture. My question is, What happens? Who ships it? 

Mr. Bryan. When the Quartermaster Corps head at New York 
is advised that there is a quantity of material processed at the plant 
ready for distribution they issue orders to the Transportation Corps as 
to how many tons and enn and to whom the transportation officer 
of the Army on location at that ordnance plant must ship the material 
and issue the bills of lading. He signs them and directs them and 
Government trucks and Government switch engines take the materials 
out of the ordnance plant which is under heavy guard. 
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He delivers it to the railroads and it leaves on Government bills of 
lading sign ned by a military officer and marked for the French Supply 


Council, Texas City, for export. 

That is how it got to Texas City. 

Mr. Bortz. Now, it is your opinion that the Government delivered 
that to Texas City. 

Mr. Bryan. Yes,sir. There isno doubt about it. 

Mr. Boyte. In their own equipment? 

Mr. Bryan. No. 

Mr. Bortz. That is not what the Government thought. 

Mr. Bryan. I do not believe they said that. 

Mr. Boyz. Just the actual transportation 

Mr. Bryan. The Government switch engines took the cars after 
they had been spotted at the switch of the plant. 

Mr. Bortz. The Government switch engines? 

Mr. Bryan. Yes, sir. 

Mr. Bortz. And this was manufactured where? 

Mr. Bryan. Two plants. One in Nebraska and one at Burling- 
ton, Iowa, and as in all Government plants. 

Mr. Bortz. I am not interested in all Government plants. I am 
interested in knowing what happened to this material processed in 
Nebraska. I do not care what the policy was but what actually hap- 
pened with this shipment or shipments. 

Mr. Miter. There is a little misunderstanding here. You are talk- 
ing about shippers. I think what the Congressman is trying to get at 
is the main carrier or transporter. Who was the main carrier used 
by the Government—if it was a regular run of the New York Central 
or the Western Pacific? 

Mr. Bryan. I said the Government switch engines picked up a 
loaded car 

Mr. Bortz. I merely want to know what happened in this partic- 
ular case. The Government switch engine backed this up which was 
already processed. What did they do with it? 

Mr. Bryan. They carried it to the switch of the common carrier. 

Mr. Boyt. So, handling this, they turned it over and it went to 
the B. & O. or the New York Central or the Pennsylvania? But it 
went to a common carrier ?/ 

Mr. Bryan. Correct, sir. And it left with Government bills of 
lading and was carried to Galveston and to the Texas City Railroad 
Co. and it was carred by them to the dockside. 

Mr. Bortz. All my questioning has to do with the observation that 
in all these transactions you come up with the observation or 
the prediction or adjudication that it was wholly the responsibility 
of the Government. And I wanted to see how you could make this 
general observation when you have so many people involved in this 
thing—how you can make a categorical and uncompromising assump- 
tion that they were wholly responsible—that this was wholly a re- 
sponsibility of the Government. 

Mr. Bryan. Here is why—the Government of the United States 
had entire control and directed the manufacture of this material. 
The approach is on the basis of what is called “shippers and manu- 
facturers’ liability.” We place greater reliance on manufacturers’ 
liability on the common law that one who places into a position of 
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harm to others the product they manufacture, they have a duty of 
knowing whether that article is dangerous and of giving adequate 
warning and of advising how to deal with it if it becomes dangerous; 
what to do about it; and warning people and agencies generally of 
the substance. 

Also they have the duty to test and know if it is a substance which 
can be handled in common commerce. 

We charged the Government in the suit and those were the findings 
of the court and those are the findings of this committee last year. 
The Government failed in its duty which it can never delegate to 
anyone else. 

They failed to discover it by proper testing. They failed to use 
the knowledge they had to advise other people including all those 
handling this material of these dangerous characteristics. 

They undertook on a claimed disaster basis to combine chemical 
materials which had not be combined chemically in these same pro- 
portions except for explosive purposes; and to put these out under 
the innocuous term “fertilizer.” 

And here is what the committee cannot know. It is contrary to 
what Mr. Liftin suggested this morning. I do not suggest this in 
terms of egotism. We have some advantage of Mr. Burger and Mr. 
Liftin in this respect. They did not try the case. Mr. Burger came 
in with a change of administration about 2 years ago. Mr. Liftin 
was in earlier. 

But it comes back to this and this strikes a terrific pressure to me. 
This material—despite all the knowledge I will give you if you have 
time to hear me—was shipped as fertilizer—ammonium nitrate. It 
was not—and never was a single sack so shipped under the classifica- 
tions of the Interstate Commerce Commission. 

Why ? 

The reason came out. If it had been shipped as an “ammonium 
nitrate” product which is in the explosive classification the rate would 
have been several times the amount of the rate on a commodity known 
as “fertilizer.” As a matter of fact there was no classification even 
for fertilizer as ammonium nitrate and it had to be shipped under the 
classification “not otherwise indexed” meaning they shipped it as a 
fertilizer and called it what they pleased. 

There is another aspect of this that heavily strikes those of us who 
have been injured. If this material had been properly described as it 
was promptly after the Texas City disaster, as explosives, and shipped 
as such, the stevedoring rates would have risen from $2.25 per Nour 
to $7.50 per hour for handling explosives. 

You see the design of the Army Transportation Corps in sending 
this material and in seeking to avoid that. Whether that was com- 
mendable—whether it was good husbandry—it backfired and we should 
not be responsible for it because if it had been shipped under the 
classification of explosives it would have been so known and none of 
them would have paid these rates and all of this would have been 
avoided. 

That comes back to some earlier questions this morning. There were 
inquiries as to whether other people were liable. There is quite a 
sharp set of facts on that. Mind you, this was the first time under this 
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of 1946—the beginning of the shipment of this material including the 
material shipped to Texas City, was the first time in the history of the 
United States in which ammonium nitrate, as a fertilizer or otherwise, 
had been shipped without labeling as such. 

Take all of the Bureau of Mines approved explosives of which there 
are over 200, they have 95 percent component parts as ammonium ni- 
trate. The rest is material added as a detonator or preservative but 
they are all shipped and marked as explosives. 

Also, this is the first time the Army had ever shipped any of it in 
any classification except in metal drums marked and accompanied 
under the regulations of the Army by experts trained in the manner 
of shipping it, handling it, stowing it, pov gon like. 

Prior to this program it had not been permitted to be shipped into 
two ports. One of our charges here is the same Government, the same 
Ordnance Department, made no attempt to see that the same securi- 
ties were applied and the same precautions taken as theretofore taken 
by Army in its own shipment when they shipped it here on the Gov- 
ernment bill of lading to France. We think that is a serious charge 
and they admit it. 

We take the position that that alone should import strong responsi- 
bility on the part of the original manufacturer. 

If you will bear shortly with me, we take this strong and unequivocal 
position for the purpose, to appeal to your commonsense of responsi- 
bility and sense of legal responsibility. Ifthe Government had been a 
private operator—and that is the philosophy of the Tort Claims Act— 
which you have passed and which I think is one of the greatest ad- 
vances In modern legislation anywhere—then it would have been liable. 
The Supreme Court undertook to take away from us this waiver of im- 
munity we had under the act and required us to come back to you here. 

We are charging, then, the Government with a responsibility that 
would have been held against an individual, and as such we are entitled 
to your consideration, not as a disaster matter, but as a discharge of 
the honor and position of the Government whieh is in business today 
to a greater extent than ever before in the history of this country. 

We charge the Government knows, and we filed with the committee 
last year, one of the most staggering instruments I have ever experi- 
enced in 31 years of practice. It is an accumulation of the admissions 
of the representatives and officers and agents of the Government in 
senior positions of responsibilities. This instrument shows that they 
had all the knowledge we say and what they knew and what they did 
not know. 

I think it was Captain Clevers of the Coast Guard who phrased it 
in the forthright manner in which you find officers who are prepared 
to tell the truth. They were taking a chance and they took one here. 

Now, should the burden of that chance be distributed on those who 
sat there in that area, who knew nothing about the storage of this 
material across the slip from them? Should it be distributed among 
women, engineers, scientists, chemists, working in Monsanto? 

Mr. Boris. May I inquire—the problem does not have any legal 
implication—do you have the “last clear chance” doctrine in Texas? 

Mr. Bryan. Do you mean discovered peril—I am not sure. 

Mr. Boyte. It is the doctrine that the last individual who has an 
opportunity to avert and fails to do so becomes primarily liable. 

Mr. Bryan. No, sir. 
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The only rule we have in Texas is that anyone guilty of a proximate 
cause—there can be as many proximate causes as circumstance per- 
mits—is responsible for the act. Under the manufacturer’s liability 
they cannot delegate the dealing with inherently dangerous items. 

Now, take the year 1948, showing the knowledge and notice in the 
beginning of it. Here is Mr. Huff, consulting chemist of the Bureau 
of Mines and everybody concerned in this material is drawn from the 
Government field : 

In general we do not favor the mixing of organic materials with ammonium 
nitrate, and are of the opinion that, while such mixtures may not be unduly 
sensitive, accidents due to other causes may be attributed to such mixtures. * * * 
We are very conservative in the recommendation of mixtures that have not been 
subjected to extended experience and tests * * *,. 

That is what the Army Ordnance Department says, and that was their 
opinion on August 20, 1943. 

They used PRP nothwithstanding that they were told the flash 
point was too dangerous to be decided by a regulation in Kansas City. 

On August 18, J. E. Tiffany of the Bureau of Mines, writes to Dr. 
Huff on the question of FGAN and its hazards, and says: 

We know that there have been disastrous explosions with ammonium nitrate 
and undoubtedly these may recur from time to time. The conditions to bring 
about these explosions have never been satisfactorily established. 

Now, another aspect I should like to clear up. There was consider- 
able discussion this morning which turned on whether others might be 
responsible for this. One of them was the ship captain. 

Let me point out—the record shows this: The board of inquiry de- 
veloped fully—and it is developed in the proceedings of the committee 
which dealt with this subject, that prior to Texas City, by international 
maritime regulations in time of fire aboard ship the master is required 
to hatch it down and to put in steam. That is all they need. 

They would have been guilty of being called before a board of in- 
quiry and their ticket picked up if they hhad not done so. 

But the guilt we charge to the Government is that they had the com- 
mon duty of a working manufacturer or one operating in a business to 
tell the people they were going to handle it as they did immediately 
after any case of fire—deluge it with water. Don’t put steam on it. 

And the Coast Guard has changed all that. 

In terms of essential liability which we want to make clear, here is the 
position—the Government were the equitable owners. They had a 
proper thing to do. The Government had that responsibility and they 
did not discharge it. 

Mr. Boyte. Isn’t one of the purposes of using steam to put out a fire 
to save money? Steam itself does not destroy the material in the hold 
where if you use water to extinguish the fire you damage the material in 
the fire ? 

Mr. Bryan. Incidentally only. Its basic purpose is to absorb oxy- 
gen. 
~ Mr. Boyne. The fact you use steam to put out the fire quickly may be 
to save 90 percent of the material in there. It is not incidental. 

Mr. Bryan. That depends on the viewpoint. The chemical iigeet 
is what I am trying to get at. You see the very vice of that. Am- 
monium nitrate creates heat. It has been found by the district court 
over here in Baltimore to be an inherently dangerous material and the 
courts have all accepted that view. 
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Mr. Borie. Wouldn’t the warehousemen take judicial notice of that? 

Mr. Bryan. The warehouseman is given orders. 

Mr. Bortz. Shouldn’t he have some empirical knowledge of that 
subject # 

Mr. Bryan. The carrier, whether marine or domestic, or by rail, 
does have the aoe of observing and using the shipping instructions. 
The shipper has the primary duty of naming his material, his legally 
owned material and also to warn of inherent dangers in the shipment. 
The shipper in our case has failed in his duty. That is one of the 
chargés we make against the Government. They mislabeled it and 
misled everybody. 

Mr. Borie. These labels introduced this morning were not mis- 
labeled ? 

Mr. Bryan. Yes. Now they are. They surely are because this is 
probably one of the highest and most deadly explosives found yet. 

Mr. Boye. The mere absence of that knowledge or seal indicating 
it is an explosive does not mean it is mislabeled. 

Mr. Bryan. Maybe I have chosen the wrong word in my lexicon. 
They have failed to so label it as to advise the person of ordinary 
intelligence of the danger and what they must do about it. 

Mr. Borie. Whether because I am a lawyer or because I have heard 
this case, it would seem to me that it is patent to almost anybody who 
is sui juris 

Mr. Bryan. It may be because you have a superior intelligence 
in chemistry or such as that. But here were 47 firemen trained in 
knowing what materials are, what they do, and what is explosive; 
and they have to know how to put out a fire. They were down there 
and stayed there alongside this material completely innocent of what 
it amounted to. 

I know you think as a lawyer. Among these were several intelli- 
gent men, and it almost cleaned out the entire fire department. And 
they study all the reports. 

Texas A. & M. maintains a school for firemen. Mr. Olmsted, execu- 
tive vice president of the Republican Oil, should have known that, 
but he stood on the deck beside it without any idea that it was going 
to do what it did. 

That is an illustration of the sharp differences between the reactions 
of an ordinary person. 

Mr. Boyrte. I would like to figure that is true; but I am talking 
about a situation where you would not be in that moment of peril. 
They were not all under the gun. 

Mr. Bryan. Are they in terms of law under any jurisdiction 
required to do that? Ninety-nine and ninety-nine one-hundredths 
percent of any individuals involved here or even anywhere it was 
going on—the stevedores are not required in law to know. If they 
are told it is just cement—that is what they were told. 

The Government was so anxious to avoid the cost of these rail rates 
on explosives and these stiff, terrific rates which they pay right now 
in Houston—they pay $7.50 an hour on explosives and on black powder 
which does not compare with the dangerous characteristics of this 
material. 

The Government called in some railroad special agents and said, 
“We want to show you these are not explosives.” It is an innocuous, 
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innocent material, and they laid some out on an open ground and 
burned it and it did not explode. 

But the difference between that was—just as black powder or gaso- 
line with ample oxygen around it will not explode, so this ammonium 
nitrate does not explode. 

The railroad objected. So they thought whether under these cir- 
cumstances the rule of responsibility reached that far down to Texas 
City and to the hundreds and thousands who did not even know it was 
there. And I want to bear on that with respect to insurance rating— 
I doubt that you could hold them to any kind of responsibility in the 
matter. 

Mr. Bortz. Who are you talking about ? 

Mr. Bryan. Anyone who dealt with them. Unless you can show 
they knew as much as the Government. I would be perfectly silly 
to take a position that a warehouseman or common carrier does not 
have duties. But the recorded decisions fully recognize these dis- 
tinctions and you are aware that they have not been shown to have 
that actual knowledge. 

That might be a matter of particular inquiry in this situation, but 
basically the questions of liability go back to manufacturers’ or 
shippers’ liability. 

Let me give you another instance. It was asked today how this 
started. Mr. Burger found great difficulty in resolving his own 
thinking on it. The court held and the facts overwhelmingly show 
that it was because of the capacity of the material—its ability to gen- 
erate and build up heat. It builds up heat and it goes out into the 
surrounding material or barriers whatever it may be. 

That material—and this is not disputed in the record—there is an- 
other admission of a sacrificing Government—sacrificing safety to 
production. 

One of the plants writes in to the superior officer and says: 

This stuff is overheating and if we ship it out that way we are looking for 
trouble. What shall I do about it. But if we cut down I have to tell you we 
cannot meet these production schedules. 

It comes back, “Production must be met.” 

That was the paramount situation. 

This material, they were warned by the Bureau of Explosives, ought 
not to be bagged over 120 degrees. Some was bagged in less than 
3 minutes at 259 degrees at Burlington, Iowa. 

The bags got charred. They always tried to light it on a cigarette. 
It began in Army Ordnance and we say it in report after report. 

Now, at Galveston, in the holds of these ships they had a critical 
condition. The facts which should have been anticipated all were 
there—heat and confinement, and that is the essential requisite on 
nearly every type of explosive, and you had handed down there a real 
guilty element. There the real guilty element was the exciter—this 
fertilizer. 

As the heat built up to a certain level it detonated. It may be 
said that this is still in the region of theory. That was the opinion 
of scientists in this country. But this does have some telltale reaction. 
Six cars of the material were diverted from Texas City to Baltimore 
for shipment to France. Therefore Texas City having happened all 
of the great forces of control of the Government which they had had 
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all the way along went immediately into play. And if this does not 
appear to - at variance with the propriety of what General Hughes 
said tu us about a convention he had in New Mexico with his office 
when he heard of it; he said he knew all hell had broken loose. 

All the ports were embargoed on it. They wanted to show them- 
selves apologetic. So the Army and Navy aboard and others had 
that ship at Baltimore washed down until it was like a Dutch kitchen. 
They had every precaution taken with the shipment under these con- 
ditions. The ship gets to Brest and it blows! Nine hundred were 
killed there. They had time to tow the ship away and it was grounded 
in the outer harbor. 

You can speculate that there was something wrong with the ma- 
terial that went to Texas City. It does not necessarily follow but 
it shows there was no responsibility on the Texas City, not because 
here in Baltimore when everybody had been informed of the char- 
acter of the material and every possible precaution was taken the 
ship blew as it did in Texas City; meaning that the responsibility 
lay in the inherent dangerous character of the material. 

That is the essence of the court’s file and that, I believe, was pre- 
sented to the committee last year. When you bring this back to 
focus and perspective, the basis is the material itself and no one had 
to do with the manner of its manufacture except the Government. This 
is the essence of what we think drives home the proposition that it is 
the Government. It is the Government paramountly and continu- 
ously. 

Mr. Lanz. The material that went to Brest and that which went to 
Texas were identical ? 

Mr. Bryan. It came from Texas City. It had been designed to 
go on these ships at Texas City and had been diverted. You ask about 
control of the material. The Department of Justice has made the 
suggestion that this was not in everybody else’s opinion inherently 
dangerous. I think the Baltimore episode answers that—that it was 
the character of the material. 

Immediately after this happened the officers wired down to Texas 
City telling them what to do with the material there—what to do 
and what not to do with it. There was no suggestion that it ever 
went out from under the control of the Government. 

The Government did not own it following the Texas City episode— 
But now we are partisan—the Government controlled it after Texas 
City. 

Mr. Boyz. I am having trouble reconciling the evidence of the 
vice president of the Texas City Terminal Co.—Mr. Sandburg. It 
is page 9 of the House Report No. 1386. 

Mr. Lanz. I think he appeared before us at Galveston as one of the 
witnesses. 

Mr. Bryan. At Galveston and Texas City, I think. 

Mr. Boyz. That is on the complaints about the charred bags. That 
is right. 

Mr. Bryan. He gives the answer in his testimony and if you would 
check it in the case 

Mr. Royue. I don’t care how he tries to exonerate himself. I want 
you to tell me how you can harmonize this with the statement. 





Hot and damaged bags were received in Texas City as early as July 6. The 
complaint was made that the bags were scorched to the breaking point and 
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were so hot in many instances that it was impossible for our men to handle 
these bags until they were allowed to cool off. 

Mr. Bryan. I have no explanation. He undertook the inquiry and 
went to the manufacturer according to his testimony. The fact that 
they were hot did mean something. 

Mr. Borie. They were so hot they were scorched and he saw the 
warehouseman. He is the vice president in this situation. 

Mr. Bryan. That is quite right. 

Mr. Borie. It would seem to me that with just a little knowledge 
of the law of negligence that he surely was negligent. 

Mr. Bryan. I want to put it this way. I would not pretend to 
say what the court will do or will not do if anyone sues the terminal 
company. 

Mr. Bortz. I cannot understand how, in the light of that causative 
testimony we could come up with the observation that the Govern- 
ment was wholly negligent. That would seem no excuse. It seems 
to me this is the grossest type of negligence. 

Mr. Bryan. That is localizing it. In Texas the rule is that the 
one guilty of paramount, or proximate, or controlling negligence 
continues to be negligent even though other underlying negligence 
contributes to the culmination of the event which produces the dam- 
age. It is a very practical situation. 

The bill you have pending before you as with all bills in Congress 
requires and preserves the right of subrogation 100 percent against 
all third parties. If this committee feels—and I am not here to 
argue—there have been no other guilty acts of pogmerence by some 
people—you may be right. The terminal may have been guilty of 
some other kind of negligence. In Texas jurisprudence we look to 
the paramount responsibility. Whether or not there was some char- 
acter of neglectful or negligent act which contributed to this I would 
not for a minute say you were wrong. 

Mr. Boyre. From what little I have seen it reeks of negligence. 

Mr. Bryan. On the part of the terminal ? 

Mr. Bortz. I think the exercise of ordinary care all the way along 
the line may have brought this condition to the front. 

Mr. Bryan. Would this bring this back to focus? The fact that 
others might or might not be negligent could not be a factor in de- 
termining whether this committee feels a strong responsibility if 
the Government was negligent. 

Mr. Boyte. I think the Government has been discharged by the 
Supreme Court. 

Mr. Bryan. Well, may I address myself to that? It has not been 
discharged of negligence. It has been discharged of the necessity of 
appearing in a forum of a judicial nature. But has it been discharged 
of responsibility of the facts by anything in the Supreme Court opin- 
ion? I believe this answers the whole question. 

Mr. Boye. I followed you pretty carefully when you tried to dis- 
tinguish on the word “impaired.” I think the Supreme Court merely 
thought they would transmit the question of negligence and said that 
all these intendments most favorable to the plaintiffs were made up in 
detailed agreement because the case does not stand or fall on this 
condition. 
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Mr. Bryan. I am reading from page 939: 

One need only read section 2680 in its entirety to conclude that Congress 
exercises care to protect the Government from claims however negligently 
eaused that affect the governmental functions. 

They accept this as complete negligence; but they say only that 
jurisdiction has been denied no matter how negligent it was. 

Mr. Borie. When you first addressed us you talked about the Su- 
preme Court having three different Justices—or were those the jus- 
tices of the circuit court of appeals where three of them would not 
accept the findings as determined by the trial court ¢ 

Mr. Bryan. They did not admit them. But they did not deny 
them. It was inherent in the proposition that they had to pass on the 
facts to determine whether there was negligence—a negligent act— 
and whether discretionally applied. Only one member of a court— 
one justice—out of 14 men has ever held that the facts did not support 
the findings of negligence. That was a judge in the circuit court. 

I want to correct something. Iam sure the gentleman will be happy 
to have the opinion reviewed. 

Mr. Boyte. I will promise to read it—whether you bring it to me 
or not. 

Mr. Bryan. I cannot think of any better way to prove the truth 
of my argument. 

The Department of Justice said that Judge Hutcheson held that no 
facts supported recovery. I ask you particularly to read his opinion 
because it says: 

These facts, if believed, would support a judgment. 


He reserved it in his opinion because errors had occurred and gotten 
into the case to such an extent that they tainted the evidence of fact. 
Not that the findings of fact were not sustained by the evidence, nor 
that the evidence would not sustain a case against the Government; 
and he wanted to send it back. 

Mr. Miter. I read the opinion and I concur with the gentleman. 

Mr. Bryan. He said it was “procedural errors.” 

I do solicit in the most earnest fashion, and I do not want to bore 
the committee—if you will read again the opinion of the Supreme 
Court in which they held this: 

Hven assuming their correctness arguendo though it is our judgment that they 
do not establish a case within that * * *. 

Why? This is “for the reason that as a matter of law the facts 
cannot give the district court jurisdiction of the case under the Tort 
Claims Act.” 

We pin our faith to that language that we have not had a trial 
and have not had a decision against the rightness or justice or negli- 
gence in respect to these claims. That is what we are having here and 
this is the only jurisdiction left to hear and determine it. 

Mr. Miter. I think you happen to have the proposition that you 
took your choice of forums and you misconceived the proper juris- 
diction. 

Mr. Bryan. Would you listen to me on that? We were not per- 
mitted a choice of forums because the Tort Claims Act, as it then 
appeared, had an express prohibition against coming to this juris- 
diction because the Tort Claims was supposed to handle it. 
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Mr. Miter. I do not mean you came to us. I mean going back 
to the State of Texas as I understood you did to institute suit against 
these various individuals. 

Mr. Bryan. That is a choice of party rather than of forum. We 
have been denied a forum unless we could come to Congress. 

Mr. Mitier. You had a perfect right to file suit against the Texas 
City warehouse, against the steamship line. 

Mr, Bryan. We most assuredly did. 

Mr. Mituer. And as a matter of fact you probably only had an 
idle gesture available if you brought suit against that company that 
was doing this work for the Government on a cost-plus-a-fixed-fee 
basis. 

Mr. Bryan. If you will bear with me and think about this on 
your thought there. You will see it in the American Law Institute 
and I think it is accepted law, that where one hires another to manu- 
facture or perform an act or to handle a material which is inherently 
dangerous the one who hires is primarily liable. You cannot dele- 
gate that responsibility and you cannot hide behind an independent 
contractor. 

Mr. Mittrr. That is McPherson v. Buick. 'That is established law. 

Mr. Bryan. This could have been very well—and you are right 
in this sense—they could have been proper parties but they were not 
necessary parties to determine the responsibility of the Government— 
the paramount responsibility—and if I could persuade your thought 
to the simple proposition that this is an inherently dangerous mate- 
rial which has been found in four courts including Judge Chestnut 
who found it in the Brest explosion to be inherently dangerous. 

This may or may not be productive of the rule of stare decisis 
but it is highly persuasive to me that the three men who enjoyed a 
very fine reputation as lawyers in the Supreme Court found in favor 
of responsibility and found in favor of the facts and pointed out that 
these facts did overwhelmingly establish responsibility. They were 
Judges Jackson, Frankfurther, and 

Mr. Brickrtevp. I would like to return for a moment to the presi- 
dent of the Texas City Terminal Railway Co. There came a time 
in 1946 when he complained to the Army that certain of these bags 
were overheated and charred ? 

Mr. Bryan. Correct. 

Mr. Brickrieip. And did the Army at that time do anything about 
it? Did they send anyone to Texas City to look into the complaint? 

Mr. Bryan. I think they sent Mr. Steed and then another man 
to confer with them and he did come down and according to the tes- 
timony of Mr. Sandburg he assured them that they had nothing to 
worry about. 

Mr. Bricxrrerp. Did the Texas City Railroad have the facilities 
to test this particular material to see if it was a dangerous com- 
modity ¢ 

Mr. Bryan. No. And he testified there were no notes or shipping 
instructions or labels which the Interstate Commerce Commission 

rescribed which would have put them on notice of any condition of 
azard. 

Mr. Bricxrievp. So do you think it a fair statement to say that the 
president of the Texas City Railway did what he could under the 
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circumstances to determine whether this was a dangerous com- 
modity ? 

Mr. Bryan. The district court held that expressly that everyone 
down there had done everything they were expected to do. In fact, 
it comes up in this ease as in other cases, the great majority involved 
here had not the least notion of the presence of the material. 

There is a very cogent rule expressed in Massachusetts followed 
widely all over the United States. You can never discharge yourself 
from that duty when you are dealing with explosives. You have no 
right to put them into an inhabited area. That is why the Govern- 
ment in its ordnance plants has to go out into remote areas to store 
them in igloos. 

Returning again, some members of the committee have heard it. 
1 can think of a very classical expression cited by Justice Jackson 
of the Supreme Court: 

This was a manmade disaster; it was in no sense an act of God. The fer- 
tilizer had been manufactured in Government-owned plants at the Government’s 
order and to its specifications. It was being shipped at its direction as part 
of its program of foreign aid. The disaster was caused by forces set in motion 
by the Government, completely controlled or controllable by it. Its causative 
factors were far beyond the knowledge or control of the victims; they were not 
only incapable of contributing to it, but could not even take shelter or flight 
from it. 

Mr. Miter. Judge Bryan, may I make an observation ? 

Mr. Bryan. Surely. 

Mr. Mitter. If I get this picture correctly, and I am paraphrasing 
from your testimony—Is this about what you people contend to be the 
fact? That as a matter of fact Lion Oil Co. sold to the French 
mission and the French mission arranged for the shipping. Yet the 
fact remains that before this was ever produced the Government had 
already issued a certificate to an agency of France for this material 
and although the Lion Oil appeared as the named shipper what really 
happened was the Lion Oil were returning it but before you get it we 
are telling you where it will go. We are going to send it to France 
as a matter of fact, although as a matter of bookkeeping you bought 
it from us at a certain figure and sold it to the French agency. But 
notwithstanding that we are directing this thing. So, the Govern- 
ment makes it, bags it. The Ordnance Department bags it, so there 
is no packaging agency involved. 

The Ordnance Department put the fertilizer there and know it is 
an explosive and the Army says to the railroad people, “Take it at 
the rate of a fertilizer. It is not dangerous.” And it gets down to 
Texas City and there they are told the same thing—‘It won’t ex- 
plode.” “Therefore you do not get rates for explosives. You get 
rates for sand and cement.” And when this thing did occur there are 
many extracts in the record that the people said, “We took a chance 
and all hell broke loose and we sort of guessed it absolutely wrong.” 

Mr. Bryan. I wish I could have stated it as concisely. 

Mr. Mitier. And you are predicating the theory in the fact and 
you had no other place to go and this properly came within the Tort 
Claims Act. And after reading the act and understanding the facts 
you felt the Government was negligent. The Government and its 
employees committed a tort and you came under the Tort Claims Act 
and were thrown out by the Federal Supreme Court and in the court 
of appeals. 








54 TEXAS CITY CLAIMS ACT 


Mr. Miter. I do not mean you came to us. I mean going back 
to the State of Texas as I understood you did to institute suit against 
these various individuals. 

Mr. Bryan. That is a choice of party rather than of forum. We 
have been denied a forum unless we could come to Congress. 

Mr. Miter. You had a perfect right to file suit against the Texas 
City warehouse, against the steamship line. 

Mr. Bryan. We most assuredly did. 

Mr. Mitier. And as a matter of fact you probably only had an 
idle gesture available if you brought suit against that company that 
vas doing this work for the Government on a cost-plus-a-fixed-fee 

asis. 

Mr. Bryan. If you will bear with me and think about this on 
your thought there. You will see it in the American Law Institute 
and I think it is accepted law, that where one hires another to manu- 
facture or perform an act or to handle a material which is inherently 
dangerous the one who hires is primarily liable. You cannot dele- 
gate that responsibility and you cannot hide behind an independent 
contractor. 

Mr. Miter. That is McPherson v. Buick. 'That is established law. 

Mr. Bryan. This could have been very well—and you are right 
in this sense—they could have been proper parties but they were not 
necessary parties to determine the responsibility of the Government— 
the paramount responsibility—and if I could persuade your thought 
to the simple proposition that this is an inherently dangerous mate- 
rial which has been found in four courts including Judge Chestnut 
who found it in the Brest explosion to be inherently dangerous. 

This may or may not be productive of the rule of stare decisis 
but it is highly persuasive to me that the three men who enjoyed a 
very fine reputation as lawyers in the Supreme Court found in favor 
of responsibility and found in favor of the facts and pointed out that 
these facts did overwhelmingly establish responsibility. They were 
Judges Jackson, Frankfurther, and 

Mr. Bricxrievp. I would like to return for a moment to the presi- 
dent of the Texas City Terminal Railway Co. There came a time 
in 1946 when he complained to the Army that certain of these bags 
were overheated and charred ? 

Mr. Bryan. Correct. 

Mr. Bricxrievp. And did the Army at that time do anything about 
it? Did they send anyone to Texas City to look into the complaint? | 

Mr. Bryan. I think they sent Mr. Steed and then another man , 
to confer with them and he did come down and according to the tes- : 
timony of Mr. Sandburg he assured them that they had nothing to 
worry about. 

Mr. Bricxrrerp. Did the Texas City Railroad have the facilities 
to test this particular material to see if it was a dangerous com- 
modity ? 

ee No, And he testified there were no notes or shipping 
instructions or labels which the Interstate Commerce Commission 

rescribed which would have put them on notice of any condition of 
azard. 

Mr. Brickxrietp. So do you think it a fair statement to say that the 
president of the Texas City Railway did what he could under the 
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circumstances to determine whether this was a dangerous com- 
modity ? 

Mr. Bryan. The district court held that expressly that everyone 
down there had done everything they were expected to do. In fact, 
it comes up in this case as in other cases, the great majority involved 
here had not the least notion of the presence of the material. 

There is a very cogent rule expressed in Massachusetts followed 
widely all over the United States. You can never discharge yourself 
from that duty when you are dealing with explosives. You have no 
right to put them into an inhabited area. That is why the Govern- 
ment in its ordnance plants has to go out into remote areas to store 
them in igloos. 

Returning again, some members of the committee have heard it. 
I can think of a very classical expression cited by Justice Jackson 
of the Supreme Court: 

This was a manmade disaster; it was in no sense an act of God. The fer- 
tilizer had been manufactured in Government-owned plants at the Government’s 
order and to its specifications. It was being shipped at its direction as part 
of its program of foreign aid. The disaster was caused by forces set in motion 
by the Government, completely controlled or controllable by it. Its causative 
factors were far beyond the knowledge or control of the victims; they were not 
only incapable of contributing to it, but could not even take shelter or flight 
from it. 

Mr. Miter. Judge Bryan, may I make an observation ? 

Mr. Bryan. Surely. 

Mr. Mirter. If I get this picture correctly, and I am paraphrasing 
from your testimony—Is this about what you people contend to be the 
fact? That as a matter of fact Lion Oil Co. sold to the French 
mission and the French mission arranged for the shipping. Yet the 
fact remains that before this was ever produced the Government had 
already issued a certificate to an agency of France for this material 
and although the Lion Oil appeared as the named shipper what really 
happened was the Lion Oil were returning it but before you get it we 
are telling you where it will go. We are going to send it to France 
as a matter of fact, although as a matter of bookkeeping you bought 
it from us at a certain figure and sold it to the French agency. But 
notwithstanding that we are directing this thing. So, the Govern- 
ment makes it, bags it. The Ordnance Department bags it, so there 
is no packaging agency involved. 

The Ordnance Department put the fertilizer there and know it is 
an explosive and the Army says to the railroad people, “Take it at 
the rate of a fertilizer. It is not dangerous.” And it gets down to 
Texas City and there they are told the same thing—*It won’t ex- 
plode.” “Therefore you do not get rates for explosives. You get 
rates for sand and cement.” And when this thing did occur there are 
many extracts in the record that the people said, “We took a chance 
and all hell broke loose and we sort of guessed it absolutely wrong.” 

Mr. Bryan. I wish I could have stated it as concisely. 

Mr. Mitier. And you are predicating the theory in the fact and 
you had no other place to go and this properly came within the Tort 
Claims Act. And after reading the act and understanding the facts 
you felt the Government was negligent. The Government and its 
employees committed a tort and you came under the Tort Claims Act 
and were thrown out by the Federal Supreme Court and in the court 
of appeals. 
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Mr. Bryan. On jurisdiction alone. 

Mr. Minirr. On the grounds of this exception written in the statute 
which precluded you. 

Mr. Bryan. Which denied usa forum. 

Mr. Minier. And that was sustained in the Supreme Court on a 
4 to 3 decision so there has been no way along the line where they could 
say the Government was not negligent. 

Mr. Bryan. Except in the Department of Justice. 

Mr. Mixter. One justice of the court of appeals. And this com- 
mittee feels there was ne ligence on the part of the Government and 
there was the intent of Congress to indemnify the people who suf- 
fered and so you are pr operly entitled to it? 

Mr. Bryan. That is correct as a legal matter because C ongress 
declared its policy and if you can show the Government was acting 
as an individual who would have been liable under the laws of the 
Jand then the Government would be liable. 

Mr. Miuier. I am with you on that. 

This discretion thing—and what I think it was intended to mean— 
is that if you had to build a dam and there was one way to build it so 
it flooded land, and another way which would not flood the land, if 
you elected to use discretion and flooded the land, then what? 

But if you get into this discretion thing, it does violence to the Tort 
Claims Act because, even with an automobile you can say, “They could 
have elected to take an airplane.” 

It seems to me that whether the Government went into this business, 
or it didn’t, but having elected to go into the business as a matter of 
discretion, then in marking out the program which, in its discretion, 
the Government decided to do, then if its agents and servants are 
negligent ail the way down the line trying to duck situations, avoid- 
ing rates and packaging rates; it was so operated as to save money. 
As you said, it was taking a chance. 

Then it seems to me the Government is not only morally, but legally, 
bound to respond. I think that was the whole purpose and intent of 
the Tort Claims Act. 

Mr. Bryan. That is our view of it and we think it has been emascu- 
lated by this Supreme Court decision because Congress did not intend 
to have it carried to such diabolical extremes. 

Take the driver of a car going down the road. It fogs up. Does 
he go at the same speed? Does he call his superior? Or “does he stop 
at the side of the road when it calls for electing to use some discretion / 

Mr. Mixer. It seems to me as a matter of morality and equity that 
even in the absence of a Tort Claims Act, if we had an Army ordnance 
truck loaded with explosives which passed through a small town in 
Towa and on the main street it blew up and killed several people, I 
think the Federal Government would respond in damages even though 
there be no evidence of negligence or lack of care or anything else. 

Mr. Bryan. Youhavea classic example. 

Two ships did explode in Port Chicago and California in the last 
war. This Congress promptly recognized its responsibility and paid 
100-percent subrogation property damage and such as that and there 
are many other cases where it has discharged its honor and integrity 
I am not trying to be dramatic about it. 
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The helplessness of the situation lies, in the fair and generous judg- 
ment of this committee, where there has been a fair showing where 
the Government as an individual Would have had to respond. If this 
had occurred with Du Pont or Hercules and they had taken such a 
chance on this material there would have been no question about it. 

The question has been raised about the Lion Oil Co. That was a 
paper transaction. It was not within 1,000 miles of the material or 
where it was made or shipped. It was not even told that it was shipped 
until it was told by the Quartermaster Corps. It never had effectual 
relationship with the material or the control over it. Technically, we 
could sue them. 

Though we have made a fair case under the ordinary jurisprudence 
which was enacted to take the place of sovereign immunity then, if 
this committee or its counsel feels that any other party is responsible 
you have the subrogation clause to recoup as against them. But can 
you discharge your conscience and the entry of the Government into 
business gener ally and in this particular instance hide behind the 
screen of the ancient doctrine of sovereign immunity ? 

I think we would have made a formidable case against a private 
operator. If that is the rule under the Tort Claims Act and if you 
apply it you can and should resuscitate all the injuries sustained at 
Texas City. 

If you will permit me to touch on the subject of subrogation which 
I want to meet thoroughly and directly, the position is taken that 
subrogation is an essential part of the economy of this country and 
subrogated i insurers were as innocent as could be. 

I want to use what seems to me a poignant expression from Justice 
Jackson’s opinion : 

Its causative factors were far beyond the knowledge or control of the victims; 
they were not only incapable of contributing to it, but could not even take shelter 
or flight from it. 

I believe that will rank as a careful statement of a careful and noted 
judge of the facts involved and his reaction to them; clearly, to some 
extent, answering your troubles, Mr. Congressman, as to whether 
some people were otherwise responsible. Here is the finding of a very 
able judge that they were not, and did not have an oppor tunity to be- 
come, responsible. 

Mr. Boytr. I would disapprove of Mr. Justice Jackson, that this 
fellow from the warehouse did not have some responsibility. If this 
man who saw these bags that were red hot and he did not have any 
negligence. 

Mr. Bryan. I am not trying to cast you in this proposition. 

Mr. Boytr. I have tried a lot more negligence cases in a lot more 
courtrooms than Justice Jackson ever did. 

Mr. Bryan. But can I draw your thinking back to this thought- 
let me express it this w ay—he was negligent or became negligent. 
That is not the burden of our inquiry. It is our first question w whether 
or not we have made out a case—has the Government discharged its 
responsibility ? 

Mr. Borie. It is too suppositious. I must take the law as given 
by the Congress and as adjudicated by the Supreme Court of the 
United States. The only thing you are asking is legislative intent. 

Mr. Bryan. May I correct that, please ? 
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I am not undertaking the righting of wrongs in the Supreme Court. 
It is a case we lost on pure jurisdictional issues. We have come here 
because it was jurisdiction. If they had found against us on the 
facts 

Mr. Bortz. They did not have to go into it because they had a more 
generic supposition 

Mr. Bryan. Let us assume they did not go into it. Indeed, they 
have never been decided, so we come to you afresh as on an appeal to 
Congress, whether they had, or had not, any warrant for sweeping 
aside the field of immunity. 

Now, turn to this question of subrogation. 

Mr. Lane. And right there, Judge, may I state that the Secretary 
of the Army in his answer to the committee, says this proposed legis- 
lation, if enacted, would authorize subrogated insurance to be reim- 
bursed ; and that the Government has retained its sovereign immunity. 

Mr. Bryan. I believe that is unrealistic and not in accord with the 
fact. On the contrary, the Government had not retained it. It was 
supposed that the Tort Claims Act was a millennium in legislative 
history of the theory of immunity that had been discharged and taken 
away; and that it had led to a clean-cut yardstick in the hands of the 
judiciary to determine whether the Government, in terms as an indi- 
vidual, was liable for a tort. 

So, that could not physically be true. At the time the under- 
writings occurred here, everyone supposed two things: 

1. That you were underwriting against the inherent risks only that 
were known to the experience of the properties involved; and 

2. That Congress has passed a tremendously important act known 
as the Tort Claims Act and that provided a yardstick of liability 
similar to private operation. 

How could any carrier have known that the Government was retain- 
ing this immunity when they began underwriting. I can pes that 
down to the physical facts which everyone knows. I believe that is an 
awfully aad statement or condition of advocacy. 

I do not believe it is true to the actual facts. 

Now, on subrogation. 

I am quite well aware that subrogation is like handing a red flag up 
to Congress and committees. The Department of Justice is opposed 
to subrogation in principle. They want you to be content to accept 
their view. They give no reasons for it and no argument that contains 
logic or illogic. They simply say they are opposed to it. 

I should like to approach it obviously in a partisan fashion and atti- 
tude of advocacy because I represent a substantial segment of subro- 
gated insurers. But I want to approach it on an unemotional basis and 
win or lose on the appeal to the logic of the matter and the history 
of that situation in Congress. 

Briefly stated it is this: 

Insurance is a quasi-public undertaking. It is controlled all over 
the United States entirely by Government boards and by State com- 
missions or such as they. 

A few years ago it was held by the Supreme Court of the United 
States that it was interstate commerce and subject to regulation. Real- 
izing the practical difficulties that would be engendered by taking in- 
surance as a whole they passed an enabling act which has gone on 
from time to time whereby the control has been left in the States. 
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Insurance is a basic enterprise where an agency is set up to absorb 
by the use of the money of the many the loss and damage of the few. 
It is a system of exchange of money. It is a manner for acquisition of 
money and its payment out is controlled by the laws of the several 
States and that includes Texas. 

The basic method of underwriting given risks might be broadly 
classified as fire, extended cover (which includes explosion) and the 
maritime risks and inland marine risks. Each one of these methods of 
writing against known perils has had some character of experience 
before it for the purpose of fixing rates. 

Taking explosion and Se sia these are the 2 basic perils here, the 
rates were based upon the experience of every 5 or 7 years, from time 
to time reexamined based upon the experience of known hazards 
and known conditions of operation and occupancy of the particular 
structures in the particular year and manner of doing business. 

Within that came certain classes of rates. And just to try to not 
completely exhaust the patience of this committee with our problems, 
here are some of the conditions that developed with the Texas City 
explosions and fires. 

Had there been experience and rating based upon knowledge of the 
storage in this habitable area of this great quantity of explosives 
instead of the rates which were actually used—3 cents per 100 for 1 
year—the rate would have been (if there were 50 percent coinsurance) 
35 cents. If 80 percent coinsurance, 25 cents. That is, eight times the 
rate actually collected which could have been carried if they had 
known this explosive substance was there. 

If there had been 100 percent coinsurance it would only have been 
23 cents collectible. 

The bill here is just this simple. These carriers, also a segment of 
the American economy, were in there under public control. That fixed 
their rates based upon an idea that Texas City was operating with 
Monsanto and the State and Terminal Railway on this side with cer- 
tain known inherent hazards that might occur. 

They were not rated with the idea that 3,980 tons of this highly 
dangerous explosive would be stored there within 300 feet of Monsanto 
or within a mile of Republic Oil. 

After the explosion thirteen-thousand-and-some-odd feet away 
pieces of the ships were found that had come through the air in such 
a molten condition that when they hit the ground with gravel, the 
gravel had penetrated the soft molten substance and when opened 
it was found imbedded in it. 

That shows how the terror of the explosion spread. It was not con- 
templated; not paid for; and in our opinion not supposed that an 
insurance company was paid to take that risk. 

But, we are not paid to take that risk. 

We might be under the difficulty of pressing a novel subject with 
this committee but for the fact that in the Port Chicago explosion 
the very same point came before this committee and here is what this 
committee of this House said in dealing with explosions: 

This insurance was not written with any idea that the Navy would establish 
in the vicinity a potential and a greatly increased and understood hazard over- 
whelming the whole community. In view of what transpired then those towns, 


plants, business establishments, and dwellings might as well have been located 
on an active volcano. 
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This was never contemplated in the insurance coverage or the pre- 
mium rate would have reflected the charge. 

I read directly from the report of this committee, 80th Congress, 
ist session, Report No. 643 to accompany H. R. 669. 

There they paid 100 percent of subrogation. 

It has been stated here as simply the blanket opposition of the 
Department of Justice to the payment of subrogation claims. I do 
not see how they can be treated as any ditlerent to that claim unless 
there is an emotional approach to it. 

This Congress to this moment has never failed if it paid a claim 
to pay 100- -percent subrogation. 

We have made a search and that goes back many, many years to the 
beginning of the old Claims Committee. You have never paid them 
with a limitation. You have never failed to pay them if you paid 
the rimary claim. 

thi was filed last year and I have quite a bibliography of all 
th claims paid in both Chambers, voted and approved, which have 
included 100- a subrogation. This is the Report No. 2655, 
on H. R. 6683, House of Representatives, 79th Congress, 2d session, 
Agricultural Insurance Co. and others, which I request the members 
of the committee to read, particularly at page 7. 

It might also be observed in this connection that they list all the 
other bills that have been passed. 

The Supreme Court of the United States has taken occasion to 
examine the subrogation policy of the Congress. In United States v. 
Aetna Insurance (pp. 338 and 366) the Department of Justice argued 
that the Tort Claims Act did not intend to include insurance claims. 
The Supreme Court overruled them and Chief Justice Vinson took 
occasion to express the policy of Congress in that case which I should 
like to ask the members of the committee to examine. 

That bill brings to mind some facts which I think ought to be made 
clear and I want to put them in the record. 

Investigation develops that as of the fiscal year 1954 the Navy paid 
out under the Tort Claims Act, the administrative settlement section 
of the Tort Claims Act, $180,7 33. 50; approximately all of that amount 
was pi aid by the Navy with the approval of the Bureau of the Budget 
and the Department of Justice. Of that amount $40,263.08 was paid 
in subrogation to the insurance companies. 

The ape irtment of the Army paid out for the same period $13,834 
and about 25 percent to the insurance companies. 

I wish to state in the record that investigation has developed—and 
I do not have all the reports—but I challenge the committee counsel 
to get them, if he will, for the benefit of the committee—the report of 
the Department of Justice and other departments. But, coming back 
to the Department of Justice. They, through their representatives, 
despite the statements here made to you, have, in each and every 
fiscal year, in administrative settlements under the Military Claims 
Act, _— oved and joined in consistently and regularly with the pay- 
ment of subrogated claims. 


Mr. Lane. Last year, you will have been familiar with both of our 
bills. The first one in which we said the Secretary of the Army may 
approve subrogated claims up to 50 percent. In the later bill we 
changed “40” to “50” and changed the phraseology to “not to exceed 
50 percent of the amounts paid out by the insurance beneficiaries” 
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pursuant to the contract of insurance by which the insurance com- 
panies of the State of Texas are subrogated to the rights of the 
injured, 

Mr. Bryan. Yes, sir. 

I would like to have leave to ask, however the chairman wishes it 
done, the two representatives of the Department of Justice who are 
here, for the purpose of this record, how they can justify the position 
taken this morning against subrogation in broad principle and blanket 
principle with the fact that they have, for many, many years, ap- 
eee payment of subrogation claims within the administrative 

imits set by the various acts. Why are they opposed to subrogation ? 

They either have to have a good reason or their unintelligible position 
must fall in their face. Is subrogation tainted with a communicable 
disease or something of that sort? It is not. It is a part of Ameri- 
can business. 

Insurance has to build on just one basis—writing how much did 
they take in and how much did they pay out to operate. That is 
what furnishes rates. If you find subrogated insurers are entitled 
to recoupment they must report that to the bureaus, and State boards, 
and that comes back in and the citizenship gets the benefit of it be- 
cause losses must be reported. 

Contrary to the popular shibboleths that these are windfalls, they 
are not. There is income-tax report; there is the underwriting angle; 
and third, they are under administrative control. And some of you 
from the State of New York and Connecticut will know that if they 
did not pursue, for the purpose of keeping down rates, subrogation 
as against private persons responsible, they would not only be respon- 
sible to the State boards controlling insurance writing but if they had 
not settled proper requirements from the interest of a third party 
they would face losses. 

Their basis is the loss ratio. 

T have a certificate by the Texas office for 1947 showing the loss- 
ratio on extended coverage of ‘Texas was 113 percent. 

In 1948 when most of the payments were made in Texas it was 164 
percent—loss-ratio alone. The State of Texas approves and recog- 
nizes the necessity of a company to charge 41 to 44 percent for acquisi- 
tion cost and administration. The normal healthy loss-ratio is around 
50 to 51 or 52 percent. 

Here, because of the Texas City disaster they have not only involved 
their loss ratio, but it is 164 percent. 

Mr. Lane. I want to refresh your memory. The reason the com- 
mittee last year arrived at this on subrogation was that we took into 
consideration the historical experience of the subrogation claims; 
that, they always, due to past experience—they always collected back 
40 to 50 percent. 

Mr. Bryan. That overlap—the cost of acquisition and administra- 
tion—that loss-payment ratio is something I would like to talk about. 

I did not know it until we had the Senate hearing when someone 
stated that was the basis for last year’s figure. Returning to the 
Attorney General’s opinion on this I want to answer 

Mr. Lang. Judge, we have a rollcall. That means we have to go 
along to answer. Will you excuse us. Would you suspend? 

Mr. Miter. Getting into dollars for a minute. 


78228—56——_5 





62 TEXAS CITY CLAIMS ACT 


We have heard a lot of figures of what this will cost and it has 
been suggested that it will cost $200 million. Are those figures based 
upon the prayers for relief in the complaints? 

Mr. Bryan. That is right, sir. 

Mr. Miter. So, so far as this committee is concerned if we passed 
a bill such as this one introduced by Mr. Thompson and the committee 
was not composed of a bunch of idiots—and I am personally not in 
favor of putting on a limitation. If a man was an executive vice 
president of Monsanto, and if he makes $30,000 and leaves 5 children, 
the family should be compensated as in a district court. As against 
an individual there should be a $20,000 maximum. But if we passed 
a bill as under the laws of Texas and granted relief in such amounts, 
it would not mean $200 million but probably 20 to 30 million dollars? 

Mr. Bryan. I would put it at 38 to 47 million dollars. 

Mr. Mitter. We will be back. ' 

Mr. Bryan. I am sorry to have taken so much of your time. 

(Due to rolleall the committee members adjourned at 4:15 p. m. 
to resume later the same day.) 

(The committee resumed its hearing at 5 p. m. of the same day.) 

Mr. Lang. The committee will come to order. 

Mr. Bryan, before you go on with your statement again will you 
be kind enough to tell us briefly in reference to this discussion what 
constitutes FGAN ? 

Mr. Bryan. Yes, sir. 

Mr. Lane. We went into it at some length, and it is not necessar 
to do it again but just a word or two in reference to it, jf you will. 

Mr. Bryan. Shall I go ahead now, sir? 

Mr. Lane. Yes. Proceed. 

Mr. Bryan. Ammonium nitrate, fertilizer grade, or FGAN as 
it was frequently called, is made up of these active elements from 
Army plants in Indiana and Ohio. They made the anhydrous am- 
monia which is a liquid. They sent that to these Army ordnance 
plants and there it was put in kettles and put in the heat chamber and 
with plows it was worked up into a fudge. They drove off the mois- 
ture, and it was precipitated through some traps and after draining 
it at a certain speed of the plows it became grains. Then there was 
added the cooling which is made of petroleum, paraffin, in 0.75 to 1 
percent. 

They put in clay or infusorial soil as a basis to hold this material 
so you have 95 percent pure ammonium nitrate reduced to a solid from 
the anhydrous liquid. Added to that you have a solution of 1 percent 
mixture of petroleum paraffin and resin and then 4 percent of in- 
fusorial soil, as a basis to hold the material. So, you have 95 percent 
of pure ammonium nitrate reduced to a solid. 

Then 4 percent of infusorial soil or kaolin was the soil used. 

That was the manner in which explosives were made under the 
Cairns patent, Cairns being the representative on behalf of the 
Hercules patent. The Hercules Co. licensed the Government and 
TVA to use this particular material that was used at Texas City to 
make it up in that fashion. 

It was a blasting or dynamite powder. 

But the great trouble was that in this FGAN the percentages were 
go distorted and the high sensitivity of the matter was so increased 
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that unlike the Hercules product which was shipped in metal drums 
or barrels this was put in paper sacks. 

Mixed with asphalt or some source of carbonaceous material it con- 
stituted a detonator or exciter from the material that was sensitized. 
So, it was a different thing, basically, from that explosive material. 
That is, the material called FGAN was different. 

If I may turn for a moment to show you what I am talking about 
at page 3 of the compendium of admissions of the governmental rep- 
renstatives, I am reading from Col. Crosby Field, the Assistant Direc- 
tor of Safety of the Ordnance Department, September 24, 1944: 

That ammonium nitrate is an explosive and that its fire and explosive hazards 
are aggravated when the material is contaminated with combustible or carbon- 
aceous materials as is the case with all oxidizing agents. 

You could not have chosen anything which the Army and N oF 
had for a finer material to have just the effect it had than this PR 
and that is why the tragedy occurred at Texas City. 

Mr. Boyte. There were 2,000 tons of sulfur in this picture. 

Mr. Bryan. There were 2,000 tons on the ship Highflyer. 

Mr. Boye. And that blew, too. 

Mr. Bryan. It certainly burned. No one knows whether it blew 
assuch. Sulfur as such does not explode. It burns. 

Mr. Borie. These components—this whole picture was the presence 
of munitions. 

Mr. Bryan. Oh, no, sir. 

Mr. Boyue. It says the Grandcamp had munitions on board at the 
time for Venezuela. How many pieces of munitions? 

Mr. Bryan. Nine cases of small arms bullets in another hold sepa- 
rated by steel bulkheads. The Department of Justice has tried to 
make a great deal of that but in their own evidence, a board of in- 
quiry finding, officers of their own Department organization, came 
back and reported the munitions had absolutely nothing to do with it. 

Mr. Borie. Did they accept or didn’t they ¢ 

Mr. Bryan. Everything was obliterated with the exception of 
the FGAN. There was not a ship left. There were parts of a ship as 
big as a thumbnail. 

r. Bortz. And sulfur suffered a similar fate? 

Mr. Bryan. Yes. 

Mr. Borie. Which you would have us believe was due to the explo- 
sive qualities of FGAN ? 

Mr. Bryan. Yes. Because the witnesses testified where the FGAN 
was and, of course, the sulfur went with it. This is literally difficult 
to get you to believe. The ship was gone as if it had never been there 
and in the case of the Grandcamp and the Highflyer. And the Liberty 
ship was not even there. 

Now, here is the Arthur W. Little. It was hit without doubt. That 
came about by the FGAN becoming a detonation. That was proven 
overwhelmingly by the testimony. 

Mr. Murr. There has never been any evidence to the contrary ? 

Mr. Bryan. Certainly not. 

There was no sulfur on the ship that was in Baltimore, but there 
has never been any question as to what happened to it. It was the 
FGAN that went. 


Mr. BricxrieLp. At that time were the ship hatches open ? 
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Mr. Bryan. Which ship do you mean? The Grandcamp? At 


about 8 : 20. 

Mr. Bricxrretp. And smoke was coming out of the hull? 

Mr. Bryan. When they opened the hatches and they stripped 
down to the waist one of them reported there was smoke coming 
from the side of the ship. 

Mr. Bricxrrevp. Inside the hull? 

Mr. Bryan. In the deep well. 

Mr. Bricxrrevp. Is that where the FGAN was stored ? 

Mr. Bryan. Yes. 

Mr. BrickrieLp. Was there anything else in the hold besides the 
FGAN ¢ 

Mr. Bryan. Nothing else in the hold. No, sir. 

Mr. Boyrtr. There were packing things that were positively wrong. 

Mr. Bryan. You mean in the ship or in the hold? Yes. The 
usual dunnage. I would like to put to rest your concern for this, 
Earlier in the morning you mentioned that the ship was improperly 
loaded. I.would like to correct it with this suggestion. The ship was 
loaded in exactly the manner required by the authorities for storage of 
bagged or sacked material. Up to that point that was one of our 
charges against the Government. It was improperly loaded and from 
using FGAN there could have been an entirely different method of 
stowage and not that accumulation. 

There are standard practices and the practice required for this type 
of material was followed. It was wrong because the material was 
wrong, not the stowage. But that is one of our charges that the 
Government should have advised these transporters how to do this. 
But even when you get to Baltimore where they had their own way, 
it blew at Brest. 

Mr. Bricxrietp. How long was the fire underway before the cap- 
tain ordered everyone off the ship? 

Mr. Bryan. The captain went off at 8: 40. 

Mr. BricxFrevp. And the fire spread throughout the ship? 

Mr. Bryan. No. But as the fire came out of the hold it billowed 


over the area. 
Mr. Brickxrretp. Could it have spread to the next hold where the 


munitions were ? 

Mr. Bryan. No, because it was closed. They were closed. 

Mr. Brickrietp. What hold of the ship was the FGAN in? No.1? 

Mr. Bryan. Holds 2 and 4 on the Grandcamp. 

Mr. Brickxrretp. And in which hold was the fire ? 

Mr. Bryan. That was No. 4. 

Mr. Bricxrre.p. And in what hold were the munitions? 

Mr. Bryan. That was No. 3. 

Mr. Brickrretp. What hold contained the sulphur ? 

Mr. Bryan. That is safe in any ship. The Highflyer that went 
off 17 hours later or 15 hours later. But that was over in the High- 
flyer and I believe I am correct that the sulphur was in No. 1 and the 
FGAN in No.2. The record will show it. 

Mr. Bryan. Now, in 1944, the War Department and TVA had asked 
the Bureau of Ordnance to do some testing on this FGAN it had been 
manufacturing at TVA. This was March 3 of 1944. There is a let- 
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ter which, after stating that the small tests made by the Bureau of 
Mines would not be conclusive, reads: 

Before these tests were made I repeatedly called attention of representatives 

of the Department of Agriculture, the Tennessee Valley Authority, and the War 
Production Board to the hazards of the mixture of ammonium nitrate with or- 
ganic materials. * * * For that reason I was quite unwilling to endorse any 
ammonium nitrate mixture that contained organic materials on the basis of 
our small-scale study of Bruceton alone. 
That letter was from Wilbert J. Huff, consulting explosives chemist 
of the Bureau of Mines to Lt. Col. George Ensminger, Safety and 
Security Branch of the Office of the Chief of Ordnance in the War 
Department. 

On page 24: This is the Ordnance Department quoting from Dupont. 
They asked Dupont and Dupont replied : 

As a result of this occurrence and previous explosions in the ammonium nitrate 
plant, this company discontinued the coating of ammonium nitrate with any 
organic compound. 

Let me give you one more. Maybe I am trespassing on your good 
nature. This is Colonel Jefferds, commandant of the ordnance plant 
at Iowa, the plant that made the ammonium nitrate that went to 
Texas City and exploded there. On July 22, 1946, he undertook to 
get up a set of safety standards from which I read: 

Dry ammonium nitrate may be detonated if given the proper stimulus. Detonat- 
ing qualities are enhanced by contamination of carbonaceous materials, con- 
finement and heat. 

That is what occurred at Texas City. 

Now, the Congressman asked why we did not sue the Emergency Ex- 
port Corp. There were very practical reasons. It was either for $10,- 
000 for that was all the capital it had. The Government bought 
everything. They paid for the materials and allowed 10 percent 
to the operating company. 

Mr. Brickrrep. Tell the committee about the capital structure of 
this Lion Oil Co. 

Mr. Bryan. I am not sure, but I think it is.about a $30 million 
company. 

Mr. Brickrtetp. It looks like you could have sued them, too. 

Mr. Bryan. We could expect they had nothing to do with the 
material. 

Mr. Bricxrrevp. It seems to me that they had considerable to do 
with it. They have been in this business in 1946. They were pretty 
much in this whole picture when the Government elected to do business 
with them and there was a contract made on March 10, 1947, which 
provided that the title to the material was in their possession all along ? 

Mr. Bryan. Would you let me suggest this for your consideration ? 

That contract provided that the title did not pass until it was paid 
for and it was not paid for for months after Texas City, if you use 
the technical terms of the operating contract. 

But to sue them we would have to attach to them some omission or 
set up some control over the material and its handling and transporta- 
tion and use before we could attack them or assume that the facts— 
the undisputed facts—made them liable. And they never were within 
500 miles of the material and longer in the manufacture—they were 
not within 1,500 miles. 
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But I want to return to take this out of danger. This little dumm 
corporation was for the purpose of avoiding recovery against it. It 
took the pains to secure from the Government this hold-harmless 
agreement. , 

Mr. Bricxrretp. That agreement is no good to anyone. 

Mr. Bryan, It is an indemnity. May I read it so as to show what 
they really knew about the material? 

The Government recognizes that the work herein provided for is of a highly 
dangerous nature, and that its accomplishment under existing conditions will be 
attendant with even greater risk of damage to property, injuries to persons, and 
failures or delays in performance due to uncertain and unexpected causes that 
would normally exist. The contractor is unwilling to assume said risk for the 
consideration provided herein. It is therefore agreed that the contractor shall 
not be liable to the Government in any amount whatever for failure or delay in 
performance by it hereunder or for any damage to or destruction of property or 
for any injury to or death of persons arising out of or in connection with the 
work hereunder, no matter what the cause thereof may be or may seem to be. 

That is a contract recognition back in 1946 of the very hazards which 
the Government did not take the pains to warn the public of. This 
really is deserving of recognition. 

Now, the Ordnance Department who made this material and contract 
had got out its hazards bible, that is the safety manual in its 1945 
edition which is a rewyite of 1941. It carries under the heading 
“Nitrates” : 

When compounded with combustible substances, nitrates are violent fire and 
explosive hazards, and may be subject to spontaneous ignition. 

Paragraph 4, in part, reads: 

Ammonium nitrate may be exploded by relatively light initiation if it has been 
sensitized by impurities such as carbonaceous materials. ; 

That is the Ordnance Department’s billing of that substance dealing 
with ammonium nitrate. That is precisely FGAN. 

Returning to the matter of subrogation. 

I could plead my cause here at considerable length. I failed last 
year and I asked leave to have it considered this year. A very care- 
fully detailed review of the data on subrogation of the bills passed 
before Congress and passed by Congress which 100 percent has been 
paid. : ae ; , 

Take, for instance, a very significant statement which appears in an 
old one here. It has significance because it is written by a very distin- 
guished Senator. It is also a Senate report, No. 1355 to accompany 
H. R. 669, 1948, 80th Congress, 2d session. This report by Senator 
Wiley has this to say: 

It is the view of the committee * * * that subrogated claims as well as per- 
sonal claims should be paid there appearing no reason why the Government havy- 
ing determined its liability should not pay such subrogated claims. 

The gentleman appearing for the Department of Justice this morn- 
ing left the impression that they were dealing with a settled and sufli- 
cient policy as set out by the Department of Justice on subrogation. 
That is neither historically true nor actually right. 

To begin with, ironically, the first holding when it came to issue in 
1932 under the military claims bill, the then Attorney General read an 
extensive opinion after quite a review. I have cataloged the attitude 
of the Navy and the War Department and the Attorney General then, 
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General Mitchell, June 29332, 36 Opinions 553. We can read it but 
it is an extensive opinion. The substance is that the rulings adverse 
to the allowance of such claims seem to be based on a reluctance to pay 
out Government funds in satisfaction of a claim where an insurance 
company has been paid a premium to carry the risk, rather than upon 
anything contained in the words of a statute. 

Bearing these principles in mind it seems entirely clear that by the 
payment of the damages you would, upon plain principles of law, be 
obliged to recognize the insurance company as the people to whom the 
amount is due within the meaning of the statute. 

It appears that whenever subrogation claims of insurers have been 
certified by the Post Office Department, the Departmenta of Labor, and 
the Navy Department through the Bureau of the Budget to Congress 
for payment, the record laid before Congress has clearly disclosed in 
every case the nature of the claim and the fact that it was a subroga- 
tion claim by an insurer, and in every such case Congress without ques- 
tion has recognized the claim as a proper one for certification under the 
act of 1922 and appropriated the money to pay it. 

The predecessor of Mr. Burger, Mr. Herbert A. Bergson, was there 
concerned with H. R. 4708 of the 79th Congress, 2d session, with 
House Report 2655, and an appeal pending. Mr. Bergson was asked 
directly about subrogation and the attitude of the Department of Jus- 
tice and I quote his statement: 

Mr. Chairman, insofar as subrogation claims are concerned, I am not ad- 
dressing my remarks to H. R. 4708 because we do not have any official knowledge 
of that matter. But so far as subrogation claims are concerned the Deaprtment 
of Justice is not opposed to them. We feel that under the facts involved in this 
particular case the assured would have a legal claim against the Government 
and then the insurance carrier or insured would have a claim against the Gov- 
ernment if the Government waived immunity to be sued. 

There is no more respected branch of the Government than the De- 
partment of Justice but these inconsistencies again prove the weakness 
of blanket or blind opposition. 

Here is a gentleman speaking for the Department a few years ago 
and the fact remains there must be some other answer. I am willin 
to speculate in asking your inquiry into this fact. Is the position o 
the Department of Justice here and the Department of the Army 
really opposed to the true and fair principle? Or is it opposed to 
the effort to show the Department of the Army and the Department 
of Ordnance of having been guilty of the most unnecessary accident 
that ever has been found in our history? 

Is it a design to keep fighting in this committee, and the opposition 
is so fierce in light of what they have said before, that there must be 
some other reason that has not yet been made apparent; and I do 
not know that that is the reason. But it appears a fair speculation 
on the insufficiency of the position taken that, merely in principle we 
are against it. 

Mr. Bortz. This pronouncement of Mr. Bergson says, “if there is 
a legal claim.” The Supreme Court has passed on it so you cannot 
use Mr. Bergson’s statement as being different from what the Govern- 
ment said today, because he said, “If they had a legal claim.” That is 
why you are here asking for equitable relief. 

Mr. Bryan. Would you explore this with me? 
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No one ever has a legal claim against the Government. It is a 
waiver of immunity. Mr. Bergson says, “Talking about a legal claim, 
you had a right to get into a court.” 

But talking about a claim that was sufficient in ordinary relations 
between man and man—on those terms, had the Government been an 
individual, it would have been a legal claim, but no one has ever 
had a legal claim against the Government unless they secured a 
waiver of immunity. 

Mr. Boye. Under the Tort Claims Act? 

Mr. Bryan. Then you went up here. 

It is a different situation. But this was not under the Tort Claims 
Act. It was before that and was passed when we were dealing with 
precisely the situation we have here. And if you have time, and if 
your counsel compiled these reports on that bill, you will see it is 
exactly what we are asking for. That is, the right to establish in your 
minds the waiving of immunity; and then to what extent we should 
be compensated. The distinction is not the right because it is the 
identical situation which Mr. Bergson considered. 

I would give anything in the world if I could prevail in this: that 
we have not tried our lawsuit. We have had no forum. The courts 
have not held against us on legality or our right to recover. 

Once you decide to waive immunity, then you take up the facts 
to see if we have or have not established a legal right against the 
Government in terms of ordinary legal or equitable law. That is 
what we had last year. 

Now, Mr. Bergson was quoted further by Mr. Gross representing 
the insurance company : 


In other words it is your position that if the insurance company has a legal 
right on subrogation and can prove its case, then you recommend payment. 


To which Mr. Bergson said : 
We say this judgment should be obtained. 


That is the position of the Department of Justice. And are we to 
have—because of changes in the administration—changes of attitude 
that follow the caprices of individuals or, as Chief Justice Vinson has 
found, it sustained an unbroken line of policy at the hands of this 
committee—one of the most ancient committees in the Congress that 
we have—on subrogation claims. 

On the matter of the present bill pending. 

No bill, I am sure, is ever perfect. No bill eversuited the claimant 
entirely. That, in some respect, is true here. I am like Senator 
Daniel. I think the district court is one of the best agencies possible 
to fix and determine damages. Others think differently. I might be 
asked why a commission is not an advantageous method of doing it. 

I am suggesting in final summation, in spite of the fact that we 
have explored extensively and tried many lawsuits, that really again 
we try to bring the focus in perspective. Both chambers have un- 
qualifiedly found responsibility in the Government and they did it 
after the most deliverative consideration. And though I know it is 
not at all controlling, yet here is the speech of the late Senator Mc- 
Carran on the floor of the Senate: 


The evidence seems clear, and the Judiciary Committee found, that the basic 
cause of this disaster was the responsibility of the United States Government. 
The Government was responsible, through its agents, for placing in commerce an 
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inherently dangerous article without any marking or warning respecting its 
dangerous attributes. This was a powerful explosive, being handled in large 
quantities, which by Government orders was packed in paper bags and marked 
simply as fertilizer. When it was loaded in the hold of the ship, and packed 
down by its own weight, and confined under pressures, the result was a spon- 
taneous explosion which caused one of the greatest disasters in the history of 
this country. 

If I may not seem officious to you, your task is to determine the 
most adequate method of payment and by whom you want it paid. 
The bill pending pretty well meets these needs. We have thought 
over it for those for whom I speak. I represent personal-injury peo- 
ple i death, injury, and all the ¢ategories of claims as I indicated 
earlier. 

I should like very much, if it counts for anything, that if this com- 
mittee thinks, in its wisdom, to accept the responsibility accepted by 
both chambers last year, that the present bill, or one very substantially 
like it, be enacted and you will have discharged and kept clean the 
responsibility and reputation of this Government as intended in the 
Tort Claims Act. 

All the foolish theory that the sovereign can do no wrong when it 
enters the business of the world, is discarded when it stands at the 
bar of responsibility with the rest of us. 

I cannot marshal enough expression of thanks for the opportunity 
to tell you our theory and our story. We are very hopeful that it has 
all the worthwhileness we think it has. 

Mr. Miturr. Did I understand your observation to be that you are 
in full accord with the form of the bill with the exception of the fact 
that you feel that if we approve the bill then it should be substituted 
as provided in the bill? 

fr. Bryan. There I do not mean that we are dealing with some 
local measure which might carry the sort of partisanship that would 
accompany a justice-of-the-peace measure. You have entrusted, the 
district courts with the most important legislation the country pro- 
duces. 

I may say for the record that we have consulted with the members 
of the court. They are not at all anxious for the additional burden. 
They do have the administrative facilities through their clerks and 
their whole machinery to quickly handle it by the use of masters and 
to set up a system and unless there is an exception the master’s decision 
will go and the court will accept it. 

Mr. Mitier. When one of the district judges substituted for an- 
other judge would you have the judge who treated the original case? 

Mr. Bryan. No. He is retired. We are speaking of the present 
senior judge, and there has been a change of personnel and not a 
single judge who is presently active has had anything to do with this 
matter. 

Mr. Lane. It would be a judge in that particular section of Texas? 

Mr. Bryan. There will be four judges available to review re- 
ports or to do whatever the judge thinks is proper to ascertain the 
correct measures and I think it is the safest and surest way to get 
uniformity or fairness unless we are to indict our judges of bemg 
incapable. 

Mr. Miter. We have had considerable testimony here in Washing- 
ton concerning the terribly crowded calendars and for that reason we 
passed the bill to increase the number of Federal judges. Does that 
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condition prevail in your district in Texas so it might be a burden? 

Mr. Bryan. The condition does not prevail as you describe it in the 
southern district of Texas. We discussed that and the matter of 
allocating the matter to commisisoners whose determination would be 
the proper one and one that would not affect the handling of their 
other work. 

Mr. Mitter. You are in Texas and I presume no one in the world 
is more anxious to get this settled and it would be your considered 
judgment that it would be better to have it handled that way? 

Mr. Bryan. Most inclusively. I have not the faintest idea that 
if commissioners are chosen who they will be or where from but they 
will be there. It will not be an interference with their own business. 
This is not their function nor their occupational interest. It is some- 
thing they are doing on the side. If you consult the wishes of the 
claimants it would be 100 percent to go to an established court and 
give their testimony and get a finding. 

Mr. Mitter. One further observation in conclusion. 

I would like to take this opportunity to congratulate the distin- 
guished attorney from Texas for what I believe has been a very efli- 
cient presentation. 

Mr. Lane. I join with the gentleman from New York. 

Just before we conclude, Judge Bryan, would you tell me about the 
time when Congressman Thompson from Texas filed H. R. 4045 
when you proposed to give consideration of this matter to the courts 
rather than delegating it to the President of the United States? 

Mr. Bryan. Yes, sir; we did. As we talked about earlier, the 
commission use was an attempted deference to and reconciliation with 
the Department of Justice. As you may know, the first bill provided 
for the district court. Mr. Burger, who has appeared here for the 
Department of Justice, and Mr. Spangler thought that Congressman 
Thompson’s approach to the district courts was not good. ‘The Gov- 
ernment considered they were not the best place to go to do it. 

I do not agree with it and I think I have as many knots on my 
head listening to cases in court—in the Federal court. They are 
neither for or against anyone. Generally, they represent a high 
order of individual who is trying to do his best. He is not against the 
Government nor for the plaintiff. I want to dissent on that theory 
on which it was proposed to have a Presidential commission. I can- 
not say itis wrong. I do believe the other has the greater advantages 
of established machinery and administrative capacity. You would 
have to organize a commission. 

May I close on the thought that my 31 years of practice have been 
wasted to me if, in handling multiple claims, you have to have as 
many people as Mr. Burger said to process these claims. 

These claims are in this status: t have not seen them except through 
FBI agents. They have a statement on file of the statistics showing 
those that have earning capacity, expectancy, education, background, 
accounting reports. You can take this and lay them beside the claims 
statement and someone can determine between the ranges of what the 
one — the claimant thinks they are worth and work it out very 
rapidly. 

It is preposterous and wholly apart from realism to talk about the 
number of men and lawyers needed. 
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Mr. Lanz. What was the procedure in Port Chicago? 

Mr. Bryan. In that you had an originating investigation by the 
Navy Department and the Navy Department fixed them and turned 
them into the Congress. 

But there you had a Navy Department not afraid to admit its 
responsibility. We have never been able to meet that same attitude 
in the Army. It has tried to shirk it and prevent it. We ran into 
the greatest number of road blocks trying to get testimony and 10 
minutes before they would come in they would declassify it. They 
were ourenemy. They did not come in and face responsibility as the 
Navy did in the Port Chicago case. 

Mr. Boyrze. For the purpose of the record I would like to add my 
representation to the thoroughness of Mr. Austin Bryan. 

fr. Bryan. I would like to tell my grandchildren about it. 

Mr. Boyte. I will again thank everybody including the good Con- 
ressman who knew so much about the factual situation in this case. 
30, while talking about individuals who have made their contribution 

I want to express my thanks to the Congressman who has done a good 
job of this. 

Mr. Bryan. Since we are permitted a good deal of freedom here, 
may I say that last year’s effort and the reports written—and I am 
not at all an expert—yet, it represents the highest form in the review 
and the exhibits and all that goes into the reports of this committee. 

Mr. Lane. Thank you, Judge. 

Mr. Tuompson. It is possible that this has all been touched upon. 
But in respect of the proposed turning over of the claims to the 
district court, the judges who would be involved—and I believe there 
are three of them—they were all sounded out as to their attitude; 
as to whether they would accept willingly the responsibility. It is 
my understanding that they said they would. They did not shrink 
from it at all. As we are already informed, they are not looking for 
the job but, if it is settled on to them, they will take care of it. 

Mr. Bryan. Yes. 

Mr. Tuompson. Since you are about to close let me express great 
appreciation of your patience and generosity in holding this hearing 
and staying with it so long. 

Mr. Lane. Thank you, Congressman Thompson. 

A letter addressed “Hon. Emanuel Celler, chairman of the Commit- 
tee on the Judiciary” under date of May 9, 1955, will be inserted in the 
record at this point. 

(The letter is as follows :) 

DEPARTMENT OF THE ARMY, 
Washington, D. C., May 9, 1955. 
Hon. EMANUEL CELLER, 


Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. CELLER: Reference is made to your letter of April 20, 1955, relative 
to the hearings on H. R. 4045, 84th Congress, a bill to provide for settlement of 
claims for damages resulting from the disaster which occurred at Texas City, 
Tex., on April 16 and 17, 1947, presently scheduled for May 11, 1955, before 
Subcommittee No. 2 of the Committee on the Judiciary, House of Representa- 
tives, and the advisability of having a representative present the views of the 
Department of the Army at such hearings. 

The Secretary of Defense has been asked to report the views of the Department 
of Defense on the bill and has delegated the responsibility therefor to the De- 
partment of the Army. The Army report is in the process of being coordinated 
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within the Department of Defense and will be presented to the committee prior 
to the hearings. Additionally, the Department of the Army, on behalf of the 
Department of Defense, submitted a very lengthy report on H. R. 8572, 83d 
Congress, a similar bill. That report sets out in detail the facts surrounding the 
events of April 16 and 17 at Texas City, and is set forth in full on pages 56 to 70 
of the report of the Committee of the Judiciary, House of Representatives, to 
accompany H. R. 9785, 83d Congress. This report, together with that which will 
be submitted to the committee on H. R. 4045, 84th Congress, elaborately ex- 
plains the position of the Department of Defense on the bill, and it does not 
appear that any additional information of value to the committee would be 
presented by having a witness testify at the hearings. 

Accordingly, in the absence of an indication that the committee desires the 
presence of a witness, the Department of the Army does not plan to present any 
testimony over and above the views reflected in the above-mentioned reports. 


Sincerely yours, 
Ropert T. STEVENS, 


Secretary of the Army. 


The committee will go into executive session. 
(Whereupon the hearing was adjourned and the committee went 


into executive session. ) 
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WEDNESDAY, JUNE 8, 1955 


Houser or REpPresENTATIVES, 
SuscoMMITTEE No. 2 oF THE JUDICIARY COMMITTEE, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 9:45 a. m., in room 325, 
Old House Office Building, Hon. Thomas J. Lane, chairman of the 
subcommittee, presiding. 

Present: Representatives Thomas J. Lane, E. L. Forrester, 
Chauncey W. Reed, Usher L. Burdick, and DeWitt S. Hyde. 

Also present : Cyril F. Brickfield, counsel, and Walter E. Lee, legis- 
lative assistant. 

Mr. Lane. The committee will please be in order. 

The committee will consider this morning the bill H. R. 4045, 
Texas City claims bill. 

This bill was heard at some length some time ago, but we have a 
request from the Assistant Attorney General, Warren Burger, that 
they be given an opportunity to testify further. He is represented 
here this morning by Mr. Morton Liftin, attorney, Department of 
Justice. And, in all fairness to the parties and the committee, who 
wants to receive all the information that might be helpful, and in 
fairness to the members of the subcommittee, we decided to hear them 
on this very important bill. 

The first witness this morning will be Attorney Morton Liftin, from 
the Department of Justice. 


STATEMENT OF MORTON LIFTIN, ATTORNEY, DEPARTMENT OF 
JUSTICE—Continued 


Mr. Larrin. Mr. Chairman and members of the committee. 

Mr. Bricxrrenp. Mr. Chairman, may we make this letter from Mr. 
Warren E. Burger, Assistant Attorney General, a part of the record 

Mr. Lane. Without objection, the letter will be made a part of the 
record. 

(The letter referred to follows:) 

DEPARTMENT OF JUSTICE, 
Washington, D. C. May 19, 1955. 

te H. R. 4045, Texas City Claims Act. 
Hon. THoMAs J. LANE, 


Chairman, Subcommittee No. 2, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHAIRMAN +I want to thank you for affording me the opportunity 
of testifying before your subcommittee on the above measure. In connection with 
my testimony, I would like to restate to you my impression that the subcommit--: 
tee intended to consider the proposed legislation primarily as a disaster relief 
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measure and as a pure gratuity. My testimony and Mr. Liftin’s related to 
consideration of the bill in this limited context. 

From the testimony of others and the discussion between members of the 
subcommittee and witnesses, it appeared that consideration was being given, 
by some members of the subcommittee at least, to the question of whether the 
Texas City disaster resulted from the negligence of the Government. I will not, 
of course, express any opinion as to the subcommittee’s undertaking to sit as a 
judicial or quasi-judicial body, nor the practicability of the subcommittee’s at- 
tempting to resolve technical and complicated factual issues with respect to 
which nearly 60,000 pages of evidence were taken in the trial. In view of the 
testimony that has already been received, however, I should like an opportunity to 
testify further that the extravagant charges and highly inaccurate statements 
by other witnesses of negligence on the part of the Government are contradicted 
by the overwhelming weight of evidence of record. We would like to emphasize 
again that no court except the trial court held that the Government was guilty 
of negligence. 

If any weight whatever is to be given for any purpose to the suggestions of 
counsel for insurance companies and other claimants, we would like to have an 
opportunity to point out factual material in the record which refutes the claims 
of negligence on the part of the Government. Thank you again for the oppor- 
tunity to present our views on this matter. 


Yours very truly, Wa E. Bure 
RREN E. BURGER, 


Assistant Attorney General. 

Mr. Lang. Mr. Liftin, we are very glad to have you back with us; 
you are always welcome to come before the committee. 

Mr. Lirrin. Thank you. 

Mr. Lane. We appreciate your coming here this morning. 

Mr. Lirt1n. We appreciate the opportunity, Mr. Chairman, of pre- 
senting further testimony, because, as Mr. Burger indicated through- 
out the last hearings before the committee, it was our view that the 
subcommittee was considering a relief bill and that it was not going 
into the question of negligence. But for several hours, I think it 
was until around 6 o’clock in the evening, the testimony of one side 
was heard with respect to negligence on the part of the Government, 
and was presented largely in support of the insurance company claims 
for reimbursement of their subrogated claims. The Department’s 
view of the situation is somewhat different from that presented. The 
record of the case in the trial is very extensive, and demonstrated that 
the Government was not negligent and that legislation should not be 
predicated upon the assumption of a finding of negligence. 

Mr. Lane. Is it your understanding that under this bill we are 
admitting negligence ? 

Mr. Lirrtn. The bill in its present form, and the view presented 
by Mr. Bryan in support of the bill, would have the insurance com- 
panies the principal beneficiary of this legislation, and that on the 
theory that the Government was negligent, and therefore, should re- 
imburse the insurance companies for the loss. We believe that the 
Government was not negligent and the insurance company should not 
be reimbursed. 

Mr. Forrester. May I interrupt for a question ? 

Mr. Lane. Yes, Mr. Forrester. 

Mr. Forrester. Do I understand the gentleman to say—and I am 
not familiar with the testimony in this case—but do I understand 
the gentleman to say that the insurance companies are the principal 
beneficiaries in this matter? 

Mr. Lirrry. That is our view of it. Before the Senate committee 
there was testimony that the Government has constantly overesti- 
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mated the probable payments under this bill. I do not think that is 
accurate. We have stated what amounts they have sued for. We 
have never estimated that the $200 million that has been sued for 
would be the amount that would be paid under the bill. We have 
gone along with the estimates that have been made before the com- 
mittees of the Congress that the payment would be between $60 mil- 
lion and $100 million. 

The testimony before the Senate committee was that the claims 
that would be paid would be nearer $60 million. 

The only claims that are pretty well fixed in the amount are the 
claims paid out by the insurance companies. The claims that they 
have paid are liquidated in amount. 

Mr. Forrester. Could you tell us about what that would amount 
to? 

Mr. Lartrn. The figure listed in the record, by the proponents of 
the legislation, I believe is $41,200,000. So that on the basis of their 
estimates, more than two-thirds of the claims paid under this bill 
would be paid to insurance companies. 

Now, I recall when hearings were held by the subcommittee of the 
Senate last year, which passed a bill that excluded the insurance 
companies’ claims, one of the Senate committee staff members asked 
the witness, on behalf of the insurance companies to submit informa- 
tion with regard to the losses suffered and the premiums collected, and 
the financial experience of the company in the period involved, to find 
out whether or not they were appropriate frre tae of legislative 
—_ in this matter. So far as I know that information has never 

een supplied; it may have been, but it has not as yet come to my 
attention. 

We would like, if the committee would like it, to have the oppor- 
tunity to compile a list of the insurance companies that have filed 
claims in the litigation, so that we would have a starting point for 
finding out what the experience of those companies was. And with 
the committee’s permission we will be glad to compile, Mr. Chairman, 
such a list from the litigation records that we have. 

Mr. Lanz. I think it would be a very great help to the committee. 

Mr. Lirtrn. We will be glad to furnish that. 

Now, it is our view that this bill, in its present form, is primarily 
for the benefit of the insurance companies, and we want to address 
ourselves to the argument that the insurance companies are entitled 
to reimbursement for their losses. 

I do want to make clear at this time, as the Department has made 
clear before this committee in previous sessions of the committee, that 
the Department does not oppose a genuine relief bill, one that would 
provide a limitation for claims for death or personal injury to $20,000 
and for property damage, to $10,000, but without any allowance for 
insurance companies on the basis of subrogated claims, or any plain- 
tiffs who were really suing for insurance companies, although they 
may be suing in their own names. 

Now, on the various arguments about the legal rights of the insur- 
ance companies, they have already been denied in the decisions; the 
legal rights have been decided by the Supreme Court, which has held 
that, as a matter of legal right, they do not have any. 

If this Congress passes this bill, which will give the insurance com- 
panies more than $40 million, it will be treating the insurance com- 
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panies more favorably than it treats the hundreds of individuals who 
are injured each year by governmental action, or as a result of gov- 
ernmental action, and who are denied recovery because their claim 
does not come within the scope of the Federal Tort Claims Act. 

There is a Federal Tort Claims Act in existence—and I believe 
that should be given very careful consideration—under which it was 
decided that there were certain areas of Government conduct which 
should not be the subject of tort liability. But if this special legis- 
lation is passed it would single out insurance companies for preferred 
treatment while, at the same time, it maintains the general rule of law 
denying many individuals relief under comparable circumstances. 

Now, they have no legal right; that has been decided. The question 
is whether they should, nevertheless, be the object of legislative grace. 
And they argue that since the Government was negligent, and since 
they would be able to recover as a matter of law if comparable conduct 
had been performed by anyone else, they should be able to recover 
against the Government. 

So on the general principle, we say that Congress has made the 
decision but we go no further, and we say that on the evidence in the 
record—and I believe I am correct m saying that I have been asked 
to present the Department’s view because I have read every page of 
the record in this case, some 35,000 printed pages, which I did in con- 
nection with the preparation of the case for presentation to the Court 
of Appeals and the Supreme Court. I spent several months working 
on it, and I do feel that I have detailed palintits with the evidence 
in the case. We are just as convinced and certain as anyone could 
be—that it is improper and incorrect to charge any of the Government 
officials who acted in this program, with negligence. 

They acted quite properly and in accordance with all standards of 
due care that could have been expected of any reasonable person at 
that time, and there is no basis for the passage of a bill on the ground 
that the Government was negligent. To discuss the evidence with 
respect to this, we requested this additional opportunity to be heard. 

Mr. Hypr. Mr. Chairman, may I ask a question? 

Mr. Lane. Yes, Mr. Hyde. 

This is Congressman Hyde of Maryland. 

Mr. Hype. I[t is true, however, that the only court decision on the 
subject of negligence, found negligence, that is in the nisi prius court ? 

Mr. Lirriy. That is correct. It is our view, too, that the appellate 
courts have cast so much doubt on those findings, that they were so 
ridiculous that they are entitled to no weight 

Mr. Hype. Yes, but you have argued that before the court. 

Mr. Liriin. Yes. 

Mr. Hype. And the only court decision on the subject has decided 
against you on it. 

Mr. Lirtin. That is correct, but—— 

Mr. Hyper. The lower court found negligence. 

Mr. Lirtin. Yes, but we argued that the district court’s findings 
were palpably erroneous. 

Mr. Hype. That was a part of the argument. 

Mr. Lirtin. Of the argument, yes. 

Mr. Hyver. That was the argument to the other court, but the court 





of appeals did not Nes on that subject. 
1, three members of the court of appeals did. 
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Mr. Hype. Yes, but the majority decision did not. There was 
plenty of dicta in the decision, yes, sir, but the decision itself was on 
the question of the jurisdiction’ to the Court of Claims. 

Mr. Lirrin. I can say this, that not one judge in the appellate court 
agreed with the findings of the district court. 

Mr. Hype. The appellate court decision did not pass on the question 
of negligence. 

Mr. Burpick. That is right. 

Mr. Hyoe. Is not that true? 

Mr. Lirrin. I would just have to say it this way: That in the 
court of appeals, without the finding of one of the judges that there 
was no negligence, they could not have had a majority decision, so 
that determination 1s 

Mr. Hypz. How is that? 

Mr. Lirrin. That is because they had 6 judges, and 3 of those judges 
went off on the ground of no negligence within the area covered by 
the Federal Tort Claims Act. 

Mr. Hype. They did not say no negligence within the area. They 
simply said the Tort Claims Act did not cover this situation. 

Mr. Lirrrn. As a matter of fact, they said that they had not estab- 
lished negligence within the scope of the Federal Tort Claims Act. 

Mr. Hype. Because they did not find any. 

Mr. Forrester. Will the gentleman yield? 

Mr. Hype. Yes. 

Mr. Forresrer. Does the gentleman contend that we are bound 
by the findings of the district court ? 

Mr. Hype. No. What my contention is, is that the Department of 
Justice—and I listened to all of this last year, and the Department 
of Justice was continually arguing about this matter on the question 
of negligence—and I am simply s saying that the only thing I am 
irying to do, is to try to make it clear that the only court who passed 
on the subject, found negligence. 

Mr. Forrester. But it 1s my understanding that the gentleman 
from the Department of Justice on this de novo hearing, which this 
is, and on the equity side, the gentleman wants to set out the conten- 
tion of the Government that there was no negligence. 

Mr. Lirrin. That is correct. 

Mr. Hype. I do not dispute that; I simply want to get the record 
clear on what the court’s decision was. 

Mr. Burpick. Let me see if I can get this clear, Mr. Chairman. 

Mr. Lane. Yes, Mr. Burdick. 

Mr. Burpickx., Your theory is that the Government was not negli- 
gent, regardless of the Federal Tort Claims Act; is that correct? 

Mr. Lirrin. That is correct; that is absolutely correct, and we are 
prepared, depending upon the patience of this subcommittee, to dis- 
cuss that at any length, and to answer any questions on the subject. 

Mr. Burpicx. The decision which Mr. Hyde referred to held that 
there was no negligence within the meaning of the Federal Tort 
Claims Act? 

Mr. Larrin. That is absolutely correct. 

Mr. Burvicx. But what I want to know is, was there any negli- 
gence? 
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Mr. Larrin. We argued that in the court and we are prepared to 
establish, wherever they are willing to listen, that there was no negli- 
gence anywhere. 

Mr. Bororics. At all? 

Mr. Lirrtn. That is correct. 

Mr. Bouroicx. That is all. 

Mr. Forrester. I think that is what the gentleman wants to bring 
out here. 

Mr. Lirrin. That is correct. And I believe that with respect to the 
findings of the district court, the Supreme Court has said that they 
could have no proper review of this case by accepting the findin 
of negligence. Some of the absurd findings that were made by the 
district court apparently some of them built out of the emotion that 
was generated, had been generated by the very serious injuries, were 
to the effect that persons who were not employees of the Govern- 
ment at the time of the explosion, were negligent. People who were 
never employed at any time by the Government were held negligent; 
that is, persons who were employees of the independent contractor. 
And the Court also held persons who had absolutely no contact at all 
with the Texas City disaster to be negligent. 

The findings, as I say, on their face, were just absolutely absurd. 
The plaintiffs themselves abandoned some of them in the appellate 
court, because they realized they could not sustain them. 

And so we believe that these findings are completely discredited 
findings. We find that the decision of the Supreme Court itself, even 
though the Court did say, for the sake of argument, that we will treat 
the case as though the findings are unimpaired, throughout the opinion 
contains statements which are clearly inconsistent with the finding of 
negligence made by the district court. 

I will get into some of them as I develop the argument, but one of 
them, it seems to me, is most significant, and this is right in the Su- 
preme Court’s opinion. This, it seems to me, goes to the heart of pos- 
sible negligence on the part of the Government, and that is this 
statement: 

The entirety of the evidence compels the view that the ammonium nitrate 
fertilizer was a material that former experience showed could be handled safely 
in the manner it was handled here. 

Now, that is in the majority opinion of the Supreme Court. They 
did not say that they reversed the findings of the district court. 
They said they did not have to, in the view they took of the case, but 
in their opinion, they did say they could not accept the findings in a 
proper review, and that all of the evidence compelled the view that 
former experience with this material indicated it could be trans- 
ferred safely in the manner in which it was. 

Mr. Forrester. That was the Supreme Court ? 

Mr. Lirrin. The majority opinion of the Supreme Court. 

ar. Forrester. Can you give the reporter the page number of that 
case ? 

Mr. Lirrin. That is page 42 of the Supreme Court’s opinion. 

Now, I have never practiced negligence law, and I am sure that I 
do not know all of it; in fact, I am sure that I do not know very much 
of it, but it seems to me that the finding of due care at the time, not 
with the benefit of hindsight, is the test of negligence, and these Gov- 
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ernment employees could not be expected to be prophets or foresee 
any more than any employees of any private manufacturer. 

Mr. Forrester. Of course the gentleman realizes that we are not 
any more bound by what the Supreme Court of the United States says 
than we would be bound by the findings of the district court. 

Mr. Larrin. We realize that. And I just want to say again that I 
am not contending that the Supreme Court made these as findings, but 
I do say that the case does not, the problem does not come here as 
though the findings of the district court have never been commented 
upon by the appellate courts ; they have been commented upon by them 
at some length, always adversely. No appellate court has said, as a 
matter of fact, that the findings of negligence were correct. 

Mr. Burpicx. From your investigation of this whole matter, and 
from all the reading you have done on the decisions, did you find who 
was negligent in this case? 

Mr. Lirrin. Well, I think I might say there were many tests and 
experiments and studies made after the explosion occurred. I think 
the only fair thing that can be said is that the scientists today do not 
really know exactly how it happened. We can point to incidents of 
negligence without which the final fire and explosion would not have 
occurred, but how this terrific explosion came about, I think scientists 
are still unable to be certain about. 

Mr. Burpick. Might it have occurred as negligence on the part of 
anyone? 

Mr. Lirrtn. I do not think the fire would have started without negli- 
gence somewhere, and I do not think without the fire you would have 
had an explosion. 

Mr. Burpicx. You are of the opinion there was some negligence 
somewhere ? 

Mr. Lirrtn. I believe there was negligence somewhere. 

Mr. Burpick. But not on the part of the Government ? 

Mr. Lirttn. That is correct. I believe that the negligence occurred 
long after the Government had anything to do with this fertilizer. 
There is evidence of smoking on the ships, even though there was not 
supposed to be any as a general matter. This fire was started in the 
outer circumference of the fertilizer, right near the skin of the ship, 
or between the fertilizer and the outer surface of the ship. If there 
was spontaneous combustion, it would have been in the center. 

Mr. Lang. Do you know anything about explosions on other ships 
that had the like material? 

Mr. Liarrtn. The only other one was the one at Brest, France. 

We do know there was some underwater demolition in connection 
with trying to put out the fire, and we do know when you do have a 
severe shock you can explode ammonium nitrate. We also know—and 
this is something even mentioned in the Supreme Court opinion, 
just in the statement of facts, although it is asserted that it could 
not have had anything to do with it—there might have been small 
arms ammunition in an adjoining hold and possibly they went off and 
provided the detonating factor in this case. 

We know, too, this was an oxidizing material. Every one knew 
it was, and the only way you could put the fire out was by reduced 
temperature by the application of water. But the master of the ves- 
sel told the crew not to use water to put out the fire and instead intro- 
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duced steam in the hold which could not have any possible effect on 
a fire with oxidizing material. We have indicated in our brief to 
the Supreme Court—and we will present it to this group if we may— 
the various authorities that show that it should be well known to 
every shipper ‘and ocean carrier that a fire in oxidizing material 
should be dealt with with water and that steam will not do it ay 
good. Those are some of the possible aspects of negligence whic 
might have caused this. 

This material was going to France. It may be that political unrest 
at the time—and there was a considerable amount—had something to 
do with it. We have no evidence of that. If you are going to 
speculate, that is not something to be ruled out of the speculation. 

The fact is that they donotknew. What we know about ammonium 
nitrate, and what we have learned about it as the result of this explo- 
sion, and what we have learned about it in a lot of tests afterwards, 
will not explain this explosion. 

Mr. Burpicx. Do you not think when they introduced hot steam 
when they should have cooled that: burning, the hot steam would 
have a tendency to make it worse ? 

Mr. Lirtin. I am not a chemist. Ido not recall any of the chemists 
we have had advising us that it made it worse. I think at most it 
would be absolutely useless. The purpose of steam is to cut off 
oxygen and to smother the fire that way. Well, if you have an oxi- 
dizing material in the process of chemical decomposition, it gives off 
its own oxygen, so cutting off the oxygen from the fire does not have 
any effect. 

Mr. Lane. Right there, Mr. Liftin, we have many statements in 
the record here that this is the regular way of putting out these fires— 
using hot steam. 

Mr. Lirrin. I think the normal way of putting out ordinary fires, 
in order to save the cargo, is to introduce steam into the hold. That 
will work when you do not have oxygen from any other source; but 
all the literature makes clear that this is not true with respect to an 
oxidizing materia], and there was no secret about this. As a matter 
of fact, it appeared in fire-fighting manuals, and I think every person 
engaged in the transportation of materials of all kinds is charged 
with knowledge, even if they do not actually know, that oxidizing 
materials cannot be put out by the introduction of steam. 

Mr. Forrester. May we allow the witness to proceed in his own 
way! I believe that would be more expeditious. Just let him make 
his statement. 

Mr. Lane. That is perfectly all right. 

Mr. Lirrin. There is one other aspect with respect to the claim 
of subrogation, before we get to the actual question of negligence, 
and that is the claim that has been made that if the underwriters 
knew they were dealing with a dangerous substance here and that 
it was not like sand, flour or cement—I do not know precisely what 
the analogy was—that the rates might have been entirely different 
and they would have had their losses covered by premiums. The 
record shows that the underwriters knew they were carrying am- 
monium nitrate and not flour, sand, or cement. They knew what the 
ordinary hazards of ammonium nitrate were. They know it presents 
a fire hazard because it is an oxidizing material, and she record in this 
case makes that clear. 
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The Board of Underwriters of New York had much correspond- 
ence about the nature of this substance. There was no secret about 
it, and they sent notices to their surveyors that this was to be treated 
just the same for transportation purposes as ammonium nitrate, which 
is defined in the transportation manuals both of the Interstate Com- 
merce Commission and the Coast Guard as a “dangerous material.” 
Although not an explosive, it is a dangerous material, because it is in- 
flammable, subject to intense burning if it should become involved 
in a fire. 

So that the statement that the insurance company had no knowledge 
of the nature of this substance does not comport with the record which 
shows that the insurance companies had much knowledge about this. 

On the general subject of knowledge, which I think is quite im- 
portant in the problem of determining negligence, the Department 
of Justice requested the Federal Bureau of Investigation to prepare 
a statement about what various people knew about this before the 
explosion. In response to our request they have given us a report 
based on the subject of the knowledge that was generally available 
and in that report there is a good deal of discussion of the knowledge 
that the underwriters had. 

If the committee would like, I would be happy to submit that for 
the record. 

Mr. Lane. We would be glad to have it. Without objection, it will 
become a part of the record at this point. 

Mr. Lirrtn. I have Mr. Burger’s memorandum to Mr. Hoover re- 
questing the study and his reply. 


Mr. Lane. It will be admitted as a part of the record at this point. 
(The memorandum and reply thereto are as follows :) 


FEBRUARY 2, 1955. 


To: Mr. J. Edgar Hoover, Director, Federal Bureau of Investigation. 
From: Mr. Warren E. Burger, Assistant Attorney General, Civil Division. 
Subject: Statutory relief for Texas City disaster victims. 


The Congress in past sessions has given consideration to proposed legislation 
to provide compensation for property damage, personal injury, and death claims 
arising out of the Texas City disaster of April 1947. Last year different bills 
passed both the Senate and the House. The end of the session prevented the 
bills’ differences being resolved in conference. It is expected that similar legis- 
lation will be given consideration again during the present session of the Congress. 

The Department has no objection to the enactment of a relief bill for the benefit 
of victims of the disaster. Some of the measures considered by Congress, how- 
ever, have gone far beyond the Department’s views of the proper scope of a relief 
bill and have provided for reimbursement to insurance companies on subrogated 
claims on the assumption that the Government’s negligence caused the disaster. 
As you know, the Government was successful in the Supreme Court in defeating 
suits seeking to charge the United States with legal liability for the Texas City 
explosions. The trial court had found the Government negligent but these find- 
ings were not accepted by either the court of appeals or the Supreme Court. 

Throughout the entire handling of the case in the Department, we have had 
the assistance of many members of your staff, including Dr. J. William Magee, 
a chemist, who acted as a technical consultant in connection with the preparation 
of our Supreme Court brief. The charges of negligence on the part of the Gov- 
ernment are based primarily on the claim that the Government either had or 
should have had knowledge with respect to ammonium nitrate fertilizer which 
should have prompted greater precautions on the part of the Government officials. 
The state of knowledge with respect to ammonium nitrate fertilizer is almost 
entirely a matter of a scientific competence about which Dr. Magee, through his 
background and contact with the litigation, is fully advised. I believe it would 
be extremely helpful to the committee of Congress considering the proposed legis- 
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lation to have a detached and disinterested summary report on the subject of 
existing knowledge with respect to ammonium nitrate fertilizer at the time of 
the Texas City explosion, rather than the biased, one-sided arguments made by 
counsel for the plaintiffs and insurance companies which, in the past, have been 
given considerable credence by the congressional committees. I would very much 
appreciate your making Dr. Magee available for the preparation of such a report 
which I would estimate to take not longer than 1 week. 


May 10, 1955. 


To: Assistant Attorney General Warren B. Burger, Civil Division. 
From: Director, FBI. 
Subject: Statutory relief for Texas City disaster victims (Your file 157-740). 


Reference is made to my memorandum of February 7, 1955, in which you were 
advised that Dr. J. William Magee was preparing a report setting forth informa- 
tion concerning the existing knowledge about ammonium nitrate fertilizer at the 
time of the Texas City explosions. 

Three copies of the paper entitled “The Texas City Case” are attached. 


Tue Texas Crry CAsE 


INTRODUCTION 


Throughout the trial of the Texas City case in the district court at Houston, 
Tex., in the Fifth Circuit Court of Appeals at New Orleans, La., and in the 
Supreme Court of the United States, as well as in hearings before a subcommittee 
of the Judiciary of the House of Representatives and a similar subcommittee of 
the Senate of the 83d Congress, 2d session, the claimants in the Texas City case 
have emphasized that plain uncoated ammonium nitrate is a “dangerous” and 
“hazardous” material and that the dangers associated with plain ammonium 
nitrate were well known. 

The Government has never contested the well-known fact that ammonium 
nitrate is considered to be a “dangerous” article. It has long been regarded as 
such in both the Interstate Commerce Commission and Coast Guard regulations 
where it is classified as an oxidizing material. Ammonium nitrate, as are all 
nitrates, was known to be hazardous in a fire. The Coast Guard regulations, 
which are binding on “owners, charterers, agents, masters, or persons in charge 
of vessels subject to the regulations in this part and upon all other persons trans- 
porting, carrying, conveying, handling, storing, or stowing on board such vessels 
any explosives or other dangerous articles or substances * * *,” point out that 
detonation of ammonium nitrate by severe shock is possible although not prob- 
able under conditions of transportation. In other words, there was knowledge 
of a danger as being possible but not probable. 

The record in this case contains numerous examples, prior to April 16, 1947, 
of ammonium nitrate being involved in fires in which no explosion occurred in 
any of them. The classic example is the fire on board the steamship Hallfried. 
She contained 2,000 tons of ammonium nitrate (more than twice as much as the 
No. 4 hold of the steamship Grandcamp). Fire-fighting operations produced 
steam explosions, but the ammonium nitrate did not explode. 

The following is illustrative of the general state of knowledge of ammonium 
nitrate and ammonium nitrate fertilizer. The Journal of Commerce, 63 Park 
Road, New York City, on May 18, 1945, published an article entitled, “Fertilizer 
Held Nonexplosive.” The article states generally that ammonium nitrate, one 
of the components of explosives, is also much used as a fertilizer and does not 
explode easily under common conditions of transportation and storage according 
to experts of the Agricultural Research Administration, United States Depart- 
ment of Agriculture. The third paragraph of this article begins as follows: 
“The fertilizer experimenters say they found no record of an explosion from heat 
of this chemical resulting from its presence in quantity in a burning building 
or ship.” 

While urging these known dangers of ammonium nitrate, the claimants have 
at the same time consistently urged in the same courts and before the same com- 
mittees that none of the people who handled the ammonium nitrate, fertilizer 
grade, in this case knew of these well-known dangers, even though each bag was 
plainly marked “Ammonium nitrate.” 
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Excluding the noncombustible, unreactive, and noninflammable clay in am- 
monium nitrate fertilizer, the remainder is approximately 99.34 percent pure 
ammonium nitrate. 

The purpose of this paper is to show that the people who handled the fer- 
tilizer grade ammonium nitrate (FGAN) in this case knew that it was am- 
monium nitrate when it was hauled on the railroads, stored in a warehouse, 
loaded on board ships, and insured against loss. 


INSURANCE UNDERWRITERS AND FGAN 


The insurance company that priced the insurance on the FGAN in this case, 
the marine surveyor who inspected the ships, Underwriters Laboratories, and 
the National Fire Protection Association were all familiar with the properties 
of ammonium nitrate. 

The record in this case does not disclose the full extent of the interest of the 
Board of Underwriters of New York and other insurance organizations in the 
subject of ammonium nitrate fertilizer in general of the FGAN involved in this 
ease, in particular. The record does disclose, however, that the Board of Un- 
derwriters of New York manifested an interest in ammonium nitrate fertilizer 
as far back as September 14, 1944. On November 19, 1945, the Board of Under- 
writers of New York sent a telegram to their surveyor in Pensacola, Fla., and 
mailed a copy to their surveyor in Houston, Tex., in which the surveyors were 
advised regarding the proper method for stowage of ammonium nitrate fertilizer 
on board a ship. 

By letter dated November 23, 1945, Mr. R. L. Wynne, chief surveyor, Houston 
district of the Board of Underwriters of New York, advised Mr. J. A. Cerina, 
assistant secretary of the Board of Underwriters of New York in part as follows: 
“It is my further intention when the vessel arrives here to take samples of this 
fertilizer; a portion of [this] sample I will have analyzed by our chemist 
here and obtain a statement from them as to their opinion concerning any danger 
that may be incidental thereto.” 

With a letter dated November 26, 1945, Captain Wynne sent a sample of 
ammonium nitrate fertilizer manufactured under specifications of the Tennessee 
Valley Authority to the Shilstone Testing Laboratory, Houston, Tex. He de- 
scribed the proposed stowage of ammonium nitrate fertilizer in the hold of a 
ship followed by a few layers of dunnage and bales of greasy wool, and asked 
several questions, one of which is as follows: “In the event fire should occur 
in the compartment, would the stowage of these two commodities be any more 
hazardous than the stowage of other commodities, such as cotton over sulfur, 
etc. ?” 

By letter dated December 19, 1945, Captain Wynne advised the Board of 
Underwriters of New York that the Shilstone Testing Laboratory had stated 
that a fire in the hold of a ship containing ammonium nitrate and greasy wool 
would not be any more hazardous than a fire in the hold of a ship containing 
other commodities, such as cotton over sulfur. 

By letter dated December 26, 1945, Assistant Secretary J. A. Cerina, the Board 
of Underwriters of New York, advised Captain Wynne in part as follows: 

“We have considered the report of the Shilstone Testing Laboratory indicating 
that there is no hazard in this connection but we are, however, still of the opin- 
ion that cotton, greasy wool, and similar fibers (which have a bad record in 
themselves) when stored on top of ammonium nitrate, that in event of a fire, 
there would be little likelihood of controlling same, as the ammonium nitrate 
will add greatly to the fire and there might also be danger of an explosion. * * * 

“We are arranging to explore this matter further with the Bureau of Explo- 
sives, with a view to having a complete analysis made of the hazards covering 
your letter and as soon as we are advised of the results, we will promptly com- 
municate with you further in this connection.” 

Whether or not the insurance rates on FGAN were raised or remained the same 
after the Board of Underwriters of New York received the information regard- 
ing the possibility of a fire in FGAN and subsequent explosion, the files of the 
FBI and the record of this case do not disclose. FBI files do disclose, however, 
that in August 1948, Mr. George S. Pringle, attorney for the Board of Under- 
writers of New York, stated to an agent of the FBI that no information would 
be released without a court order in view of the fact that some of the principals 
of the Board of Underwriters were adversaries of the United States Govern- 
ment in this case. 
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In a laboratory report dated January 7, 1946, entitled, “Ammonium Nitrate 
Fertilizer,” the bureau of explosives of the Association of American Railroads in 
the report from their chemical laboratory advised in part as follows: 

“A sample of material described as ‘Ammonium nitrate fertilizer’ was received 
at the laboratory from the Board of Underwriters of New York. 

“For purposes of transportation, the material is classed as an oxidizing mate- 
rial under the Interstate Commerce Commission’s regulations. 

“It is considered that this material should be handled and stowed with the 
same precautions that apply in handling ammonium nitrate.” 

By memorandum dated January 14, 1946, the secretary of the Board of Under- 
writers of New York sent instructions to all surveyors, as follows: 

“The board wishes to advise that the question of the stowage of a commodity 
known as ammonium nitrate fertilizer has been under discussion and following 
exploration, it is recommended that the ammonium nitrate fertilizer be treated 
on the same basis as pure ammonium nitrate, as both of these commodities 
have approximately the same characteristics. 

“In other words, both are to be treated, for transportation purposes, as oxidiz- 
ing materials.” 

Emmett Manning Dierlam testified at the Coast Guard hearings on April 22, 
1947, that he was a marine surveyor and that he was employed by the Board 
of Underwriters of New York. He inspected the Grandcamp and the Highflyer 
and stated that he issued the regular Board of Underwriters’ certificate or a 
pass to load the vessels. According to the testimony of Dierlam, the Board of 
Underwriters of New York are the insurance underwriters that insure the ships 
and their cargo. Apparently Dierlam and the underwriters did not consider 
FGAN as harmless as sand or cement and Dierlam must have known that the 
material was somewhat dangerous to handle beeause he testified that he had 
learned from various sources that “if it is heated to a certain temperature, it is 
liable to explode.” He then testified that his superior, Capt. R. L. Wynne of the 
Board of Underwriters of New York, who is the chief surveyor stationed in 
Houston, Tex., had given him instructions to be careful with ammonium nitrate. 
Dierlam stated, “He told me it was a kind of hot cargo if it is allowed to heat 
up.” Dierlam stated that he understood that the fertilizer was a hot cargo 
if there was a fire around. 

In connection with the inspection of the Grandcamp by Dierlam, who testified 
that he inspected the vessel on the evening of April 13, 1947, and that the holds 
were clean, it is believed pertinent to point out that the loading of the vessel was 
begun on April 11 and that by the evening of April 13, approximately 17,000 to 
20,000 bags, or 20 railway boxcarloads, of fertilizer had been loaded aboard the 
ship. 

On April 16, 1948, Dr. Mathew B. Braidech, director of research of the National 
Board of Fire Underwriters, 85 John Street, New York, N. Y., spoke before the 
fire preventive section of the Greater New York City Safety Council at New York 
City on the subject, “The Texas City Disaster—Facts and Lessons.” At this 
meeting, Braidech stated that he knew of no report of an explosion involving 
FGAN in which the material caught fire and burned in a land fire, such as rail- 
way cars and warehouses. He mentioned the fact that 200 tons of FGAN, stored 
in a warehouse at Texas City, Tex., burned without explosion after the warehouse 
caught on fire. 

A. H. Nuckolls, consulting chemist, Underwriters Laboratories in Chicago, con- 
ducted tests on FGAN in 1944 for the War Production Board and issued Mis- 
cellaneous Hazards Report No. 3464, dated April 30, 1945. Throughout the var- 
ious trials of the Texas City case in the courts, the claimants have suggested 
that Nuckolis warned the Government of the dangerons and hazardous nature of 
FGAN. During the period he was making tests on this material for the WPB in 
1944, and for approximately 20 years prior thereto, Nuckolis served as chairman 
of the National Fire Protection Association’s (NFPA) committee on common 
hazardous chemicals. At no time during his chairmanship did he consider 
ammonium nitrate. coated or uncoated, to be a hazardous commodity, as he never 
once recommended that either form of ammonium nitrate be placed on the 
NFPA’s list of hazardous chemicals. Indeed, it was Nuckolis who wrote in a 
letter dated January 12, 1927, to the members of the committee on hazardous 
chemicals of the NFPA, “Ammonium Nitrate: My recommendation is that am- 
monium nitrate not be included in our table for the present. These is a wide 
difference of opinion among experts as to the actual hazards of ammonium 
nitrate.” In April 1934, ammonium nitrate was again proposed for inclusion 
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on the list of hazardous chemicals. In June 1934, Nuckolls advised G. W. Jones 
that he, Nuckolls, was doing nothing about Jones’s suggestion of April 1934. 

Nuckolls conducted tests on ammonium nitrate containing petroleum in 1920 
This product was very similar to the FGAN in this case. In 1940 he conducted 
tests on ammonium nitrate chalk mixtures. At no time did he warn the Gov 
ernment, as claimants have urged, until he was retained by the claimants as an 
expert witness. When Nuckolis’ deposition was taken and he was being examined 
by Government counsel as to the state of knowledge of ammonium nitrate, he 
admitted that up to April 18, 1947, there never had been an explosion of ammoni- 
um nitrate from fire alone. [Italics supplied. 

Nuckolls released the chairmanship of the National Fire Protection Associa- 
tion’s committee on common hazardous chemicals to Garrett B. James in 1946 
Mr. James had been a member of the committee since June 21, 1937, at which 
time he represented the Western Factory Insurance Association, From 1943 until 
March 1947, Mr. James was employed in the insurane fire protection engineering 
department of the Monsanto Chemical Co. Monsanto and an insurance com 
pany have joined in pressing their claim against the Government in this case 
for $50 million. As a result ef their loss in the Texas City explosion, Monsanto 
was paid approximately $17 million by their insurance company, Their report 
to stockholders shows that Monsanto used approximately $15'4 million of this 
insurance money to rebuild their plant, and the report states that the plant 
is bigger and better than it was before its destruction. 

On April 16, 1947, Mr. James was employed by another insurance company, 
the W. H. Markam & Co. in St. Louis, Mo. At no time during Mr. James’ 
association with the NFPA’s committee on common hazardous chemicals, as a 
member or as its chairman, did he personally recommend or take any action 
to place ammonium nitrate or FGAN on the NFPA’s list. On April 30, 1947, Mr 
James wrote as follows: “It is very embarrassing to find nothing on ammonium 
nitrate or ammonium nitrate fertilizer in the NFPA table of common hazardous 
chemicals. I agree with your view that these products classify as common 
hazardous chemicals and can assure that action will be taken by the NFPA 
committee as promptly as possible.” This is the same cominittee whose letter 
head bears the following: “Develop standards on the storage and handling of 
explosives and chemical substances which are flammable or explosive or which 
by reason of their toxic or corrosive properties may interfere with fire fighting.” 
Neither ammonium nitrate nor ammonium nitrate fertilizer is included in the 
table of common hazardous chemicals as published in the latest NFPA Handbook 
of Fire Protection, 11th edition, 1954. 

The significance of the omission by the NFPA of ammonium nitrate from the 
list of common hazardous chemicals is brought into sharp focus when another 
letter written by Mr. Nuckolis is examined. On February 23, 1938, while serving 
as chairman of the NFPA committee on common hazardous chemicals, Nuckolls 
wrote to the members of the committee that the purpose of the table was to 
present briefly, for ready reference by officials of fire departments and others, 
authoritative data or information on the life, fire, and fire-fighting phases of 
hazardous chemicals. Nuckolls further states that the table has been well 
received and the information contained in it is generally regarded as authorita 
tive and dependable. The letter also contains the following significant infor 
mation: “In this connection, it is of interest to note that recently the chief of a 
large fire department, who was called on a second or third alarm fire involving 
sodium nitrate on a ship tied up at a wharf in a harbor, picked up a copy of the 
table, and guided by the text on the fire-fighting phases of sodium nitrate, he 
conducted fire-department operations in accordance with the principles given, 
and as a result, the fire involved a minimum of damage.” 

The October 1947 issue of the National Fire Protection Association Quarterly 
states that in their opinion the initial fire on board the Grandcamp could have 
been caused by smoking or any similar common cause of fire and that it is not 
believed that the fire originated from any special hazard that might be laid to 
the cargo. 

THE RAILROADS AND FGAN 


The railroad interests in this case knew that the FGAN they were hanling 
was principally ammonium nitrate which they also knew was a dangerons article 
and that ammonium nitrate was classified in the regulations of the Interstate 
Commerce Commission as an oxidizing material 

It is the duty of the burean of explosives, maintained by the Association of 
American Railroads to which some of the claimants belong, “to determine whethe 











86 TEXAS CITY CLAIMS ACT 


articles being shipped are dangerous and, if they are of a dangerous nature, it is 
(their) duty to determine whether they are being packed, marked, and labeled 
according to the prescribed regulations.” Coated ammonium nitrate and con- 
ditioned ammonium nitrate were not new products to the bureau of explosives 
on April 16, 1947. The bureau examined a sample of coated (3.46 percent oil) 
ammonium nitrate from the Du Pont Co. and reported on July 3, 1909, that the 
material could not be exploded by a double strength electric blasting cap and 
when it was subjected to fire it did not cause much increase of intensity of the 
fire. On June 10, 1938, Chief Chemist Beistle of the bureau of explosives reported 
on the examination of a sample of conditioned ammonium nitrate (85.37 percent 
ammonium nitrate and 14.63 percent tale). He stated, “This mixture * * * 
is classed as an oxidizing material according to the ICC regulations.” 

Beistle stated in a report dated June 23, 1944, entitled, “Ammonium Nitrate,” 
the following: “A sample labeled ‘ammonium nitrate fertilizer 6c 32.5 percent N,’ 
made by the Tennessee Valley Authority at Sheffield, Ala., was sent to this labo- 
ratory by Inspector Respess.” After setting forth the results of the chemical 
analysis, the report concludes with these significant sentences: ‘This mixture is 
principally ammonium nitrate. It was not detonated or ignited by the explosion 
of a No. 8 electric blasting cap. This material has approximately the same 
hazard as pure ammonium nitrate, and is classed as an oxidizing material by 
the ICC regulation.” With a letter dated June 27, 1944, Chief Inspector H. A, 
Campbell sent four copies of Beistle’s report, dated June 23, 1944, to Inspector 
Respess of the bureau of explosives and said, “I assume that you will advise in- 
terested parties as to the results of our findings.” 

In a signed statement dated April 9, 1948, made to a special agent of the FBI, 
Inspector Leo White of the bureau of explosives advised in part as follows: 

“During the early part of 1947, I was aware that the Cornhusker, Nebr., and 
Iowa ordnance plants were manufacturing fertilizer grade ammonium nitrate 
which has as its base ammonium nitrate. Under the provisions of Agent H. A. 
Campbell’s freight tariff No. 4, containing Interstate Commerce Commission 
regulations for the transportation of explosives and other dangerous articles by 
freight and including specifications for shipping containers, ammonium nitrate 
is classified as an oxidizing material and is, therefore, subject to certain packaging 
and labelling requirements, and other regulations pertaining to the handling of 
the commodity. This tariff also contains an exemption provision providing that 
if ammonium nitrate is packed in bags containing not over 200 pounds net weight, 
made moisture proof, tight against sifting, and of strength not less than bags 
made of 8-ounce burlap, it is exempt from specification packaging, marking, and 
labelling requirements for transportation by rail freight, rail express, and high- 
way. The same exemptions apply when moving by water, except that the name 
of the contents (ammonium nitrate) must be shown on the shipping container. 
The foregoing are the provisions of the regulations, dated June 10, 1943. effec- 
tive July 10, 1943, and were in effect during the early part of 1947. 

“During the early part of 1947, I made inspections at the three ordnance 
plants under the authority of the ICC regulations. No written instructions 
were given me to make these inspections, but they were conducted under my 
general authority and in the scope of my regular duties. These inspections 
were made to ascertain the manner in which the commodity was being pack- 
aged, labeled, and shipped, and to determine if the manner of packaging, labeling, 
and shipping came within the foregoing exemption set out in H. A. Campbell’s 
tariff No. 4. I found that to the best of my knowledge the commodity was being 
packaged according to the foregoing exemption provision for shipment by rail 
and, therefore, other regulations contained in the tariff were not pertinent.” 

Inspector Leo White testified: “We have authority under the Interstate 
Commission regulations, and it is so specified in there that the Bureau of Explo- 
sives will conduct these investigations and that the ICC may utilize the services 
of the Bureau of Explosives in the fulfillment of the requirements of the ICC.” 

When asked, “Now, was ammonium nitrate fertilizer, was this material which 
you inspected here properly to be classed under the ICC regulations as an explo- 
sive?” Inspector White answered, “No. It is classed as an oxidizing material.” 
Inspector White continued by stating that to the best of his knowledge the 
FGAN as packed and shipped at the plants was exempt from labeling and 
packaging requirements and certification on the bill of lading is not required 
when the item is exempt from ICC regulations, and that from the net result 
of his examinations and inspections, the FGAN was packaged and shipped in 
accordance with the provisions of the ICC regulations. 
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In a report dated January 7, 1946, the Bureau of Explosives reports the results 
ef the analyses of still another sample of FGAN. This one was submitted by 
the Board of Underwriters of New York. The report states in part, “For pur- 
poses of transportation, the material is classed as an oxidizing material under 
the Interstate Commerce Commission’s regulations.” The report also states, 
“It is considered that this material should be handled and stowed with the same 
precautions that apply in handling ammonium nitrate.” [Emphasis supplied.] 

The following nformation is indicative of the thinking of the railroad inter- 
ests regarding the handling of FGAN, both before and after April 16, 1947. 
In a report dated March 1948, entitled “Report of the Chief Inspector,” which 
was prepared by Chief Inspector Harry Campbell and Chief Chemist W. G. 
McKenna of the Bureau of Explosives, the following appears in a discussion of 
the properties of ammonium nitrate fertilizer. Even subsequent to the Texas 
City explosions the Bureau of Explosives is quoted as follows: “It has been 
concluded that classification of this material as an oxidizing material is proper 
and provided reasonable precautions are taken in transportation to avoid igni- 
tion of the outside containers, fires should not occur.” The following appears 
on page 10 of the report wherein the participation of the Bureau of Explosives 
in the testing of FGAN is discussed, and it reflects the attitude of the Bureau 
of Explosives and Association of American Railroads regarding the properties 
and transportation hazards of FGAN: “To date none of the test results, availa- 
ble information or experience indicate that the material possesses any charac- 
teristics that are significant as transportation hazards in rail or truck movement 
that were not formerly recognized. No test results have been realized or au- 
thoritative information presented that would indicate that there is any prob- 
ability of explosive decomposition that would be realized in normal rail or truck 
transportation.” [Emphasis supplied.] 

J. E. Slaven, assistant superintendent of safety of the C. B. and Q. Railroad, 
an initiating carrier, visited the Nebraska ordnance plant in July 1946, in re- 
sponse to a letter he received from his agent, Fernon Young, at the Nebraska 
ordnance plant. The letter advised Slaven that “the ammonium nitrate plant 
here will be put in production within the next 60 days,” and inquired whether a 
full-time car inspector would be necessary. On his inspection trip to the plant, 
Slaven found out “they were about to go into the manufacture of ammonium 
nitrate fertilizer.” Slaven stated that he knew ammonium nitrate was classified 
as an oxidizing material and not as an explosive in the Bureau of Explosives 
tariffs and further, when he received Young’s letter, that he was of the opinion 
that since ammonium nitrate “was not classified as an explosive article, that 
we would not need an (car) inspector.” In discussion of the duties of Bureau 
of Explosives Inspector Leo White, who accompanied him on the inspection 
trip, Slaven says, “He has work that relates to the shippers at these plants and 
to help in any way that he can about packaging the articles and shipping the 
articles in accordance with requirements of law.” Slaven made the inspection 
because “I wanted to find out what the commodity was we were going to handle 
and what we had to do to handle it,” and that he wanted to be sure the railroad 
did the proper job. Slaven, White and Salter (C. B. & Q.’s general car foreman) 
“had a conversation with these boys at the plant” about ammonium nitrate 
fertilizer and Slaven testified, “I was satisfied that we were going to be offered 
a commodity to hand e that was not of an explosive nature under the classifica- 
tion as such and Ssiter was satisfied when a certified car was not required 
that we would not ne-d his car inspector.” Later in his testimony Slaven stated, 
“But we were satisfied after our conference that we were not handling an explo- 
sive article.” On Mr. Slaven’s return to his office in Chicago, he prepared a 
memorandum report, dated July 26, 1946, in which he stated that “We had con- 
ference with the military officers and representatives of the Emergency Export 
Corp. and a thorough understanding prevails on the part of all, including our 
agent.” [Emphasis supplied.] 

Not all the information in the possession of the railroad interests was made 
available to the Government during the investigation of this case. The fol- 
lowing is illustrative: On August 24, 1948, Mr. George Fort, general counsel 
of the Association of American Railroads (AAR), advised that, although he 
wished to cooperate with the FBI, he could not allow a special agent to peruse 
a file of correspondence on FGAN since he knew nothing about the investigation 
and hence did not want to do anything which might be detrimental to any of 
his client’s suits in this matter. 
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FGAN AT TEXAS CITY 


The FGAN in this case was shipped by rail from three manufacturing plants 
in Nebraska and Iowa. Upon arrival at Texas City, it was stored in a ware- 
house of the Texas City Terminal Railway Co. for approximately 3 weeks prior 
to being loaded on the Grandcamp and Highflyer. The company responsible for 
placing the material in the warehouse, the companies responsible for loading the 
vessels, the purchaser’s agent, the owners of the Highflyer, as well as the agent 
for the French ship Grandcamp, all knew that FGAN was ammonium nitrate. 

W. H. Sandberg, vice president of the Texas City Terminal Railway, made 
the arrangements with J. D. Latta & Co., the purchaser’s agent, for warehousing 
and handling of FGAN by the Texas City Terminal Railway Co. On March 25, 
1947, Latta wrote to Sandberg as follows: 

“Attached you will find list of cars of ammonium nitrate moving on various X 
numbers.” [Emphasis supplied.] 

Similar letters were wrtten by Latta to Sandberg in which the latter was 
advised he was handling ammonium nitrate. On April 15, 1947, Latta wrote 
to Sandberg and mentions “cars of ammonium nitrate which are moving into 
Texas City for account of Netherlands Purchasing Commission. These cars 
are to be placed in storage immediately upon arrival.” There follows a list, 
headed “Ammonium Nitrate,” of some 71 boxcars. On April 21, 1947, Sandberg 
testified, in part, at the Coast Guard hearing as follows: 

“Q. Did you handle any cargo for the Grandcamp?—A. Yes, sir. 

“Q. What was the nature of that cargo?—A. Ammonium nitrate.” 

According to Sandberg, “We handle thousands of tons of this ammonium 
nitrate.” On or about March 1, 1947, in Texas City, Tex., Sandberg, along 
with J. C. Franklin, a foreman for the crew that unloads FGAN from boxcars 
into the warehouses of Texas City Terminal, and Clark, of the J. D. Latta & Co., 
as well as Steckman, of the M. K. T. Lines, conferred with the manufacturer’s 
representative (B. T. Christensen, chief chemist, Emergency Export Corp.), 
regarding the characteristics of FGAN. 

There can be no doubt that Lykes Bros., owners of the Highflyer, and the South- 
ern Stevedoring Co., who loaded the ship, were fully informed on the composition, 
nature, characteristics, and shipping regulations of FGAN. A Dr. Pacquin, ip 
Galveston, Tex., made an analysis of FGAN for Lykes Bros., in 1944. J. D. Latta 
advised Lykes Bros. of the chemical ingredients of FGAN in 1946. Lykes Bros. 
had transported over 200 cargoes of FGAN. Lykes Bros. wharf daily reports for 
the loading of FGAN on the Highflyer are entitled, “Bags, Ammonium Nitrate,” 
followed by railroad car numbers, number of bags, marks, weight, etc. 

On April 21, 1947, J. G. Tompkins, vice president, Lykes Bros, Steam Ship Co., 
west gulf division, testified before the Coast Guard board, in part, as follows: 

“Question. Did you make any inquiry to determine the nature of this cargo of 
ammonium nitrate, what its ingredients were, and its nature? 

“Answer. We knew the official description of ammonium nitrate fertilizer, and 
we knew how it is classed. We expected we knew what it was expected to be 
and reported to be, and we expected that the shippers of the fertilizer will say 
that it is what it is represented to be. 

“Question. Did you make any inquiry as to whether it is flammable or explosive 
or anything of that kind? 

“Answer. Yes, sir. 

“Question. What did you find out? 

“Answer. You asked me whether we made any inquiries. We were governed 
by the official information we had that ammonium nitrate is an oxidizing mate- 
rial and requires storage in a compartment by itself in a ship, which we have 
followed according to the regulations of the New York Board of Underwriters.” 

The J. D. Latta Co. served as the freight forwarder for the French Supply 
Council in handling the FGAN in this case as well as large amounts of the mate- 
rial in previous years. The commodity was referred to as ammonium nitrate. 
Latta’s agent, A. Clark, had some knowledge of the rules of the Board of Under- 
writers of New York. The record in the case does not disclose if his familiarity 
with the rules of the Board of Underwriters of New York caused him to use the 
description “ammonium nitrate fertilizer” on the Highflyer’s bill of lading and 
“ammonium nitrate oxidizing material” on bills for the Grandcamp, or if this 
information came from some other source. In any event, and from whatever the 
source of Clark’s information, he knew that FGAN was ammonium nitrate and 
also he knew of its properties, namely, that it was an oxidizing material and 
required separate storage as required by the board of underwriters. When Clark 
was asked if there were any markings on the fertilizer as it came into Texas City 
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to indicate that it was ammonium nitrate, he replied, “That I couldn’t say, but 
everybody seems to know what it is.” The agents of the Grandcamp, B. 8. Bin- 
nings Co., were advised of the nature of FGAN and that it was ammonium 
nitrate, because copies of the Grandcamp’s ocean bills were found in Binning’s 
file where the cargo was described as “ammonium nitrate oxidizing material.” 

The Suderman Stevedoring Co., which loaded the Grandcamp, referred to FGAN 
as ammonium nitrate when they “put it on the bills of lading,” according to Mr. 
Suderman, 

CONCLUSION 


As the majority opinion of the Supreme Court pointed out from their review 
of the facts in this case, “the entirety of the evidence compels the view that 
FGAN was a material that former experience showed could be handled safely 
in the manner it was handled here.” 

Mr. Lirt1n. Coming down to the question then of the negligence of 
the United States the first problem that presents itself is whether the 
United States was in control of this fertilizer at the time that the fire 
and explosion occurred. I want to make clear here that we recognize 
that it is entirely possible for a shipper to have engaged in conduct 
prior to a fire or explosion which would impose responsibility on him 
even after he lost control of the material. 

In other words, if there had been negligence at an earlier stage, that 
might carry through even after the property got into the hands of 
someone else. We are not contending because the Government lost 
control that that alone freed the Government of any responsibility. 
We do contend, though, that since the Government had no control over 
the fertilizer after it left the plant at which it was manufactured, after 
it was loaded aboard the railway cars, that the Government is not 
responsible for any of the conduct that occurred later which is not 
directly attributable to anything it did before it loaded the cars. 

It has been argued in the courts, and it has been argued here, that 
the Government “had complete control over this fertilizer until the 
time it exploded. Well, the facts are that the Government sold the 
fertilizer to a private manufacturer of this identical product. It 
sold this fertilizer as a part of this program for getting fertilizer into 
the occupied areas. The companies had fertilizer. When the Gov- 
ernment needed it the Government bought it. It in effect borrowed 
it with an agreement to return it. Then it sold it back. In other 
words, it had bought this identical product, packaged exactly the same 
way W ‘ith the identical specifications from the Lion Oil Co., and then 
when its production had gotten up to a sufficiently high point, it 
returned this fertilizer. 

The arrangement was that in returning this fertilizer it would ship 
the fertilizer at the direction of the private manufacturer to whom 
it was returning it. In this case, it was the Lion Oil Co. Lion Oil 
Co. had sold this fertilizer to the French Supply Council, an agency 
of the French Government, which was acting for the private French 
interests. Lion Oil Co., then told the United States to ship this 
fertilizer to Texas City because its contract with the purchaser re- 
quired that the fertilizer be shipped to Texas City. In carrying out 
the instructions of the owner, the real owner of the fertilizer—Lion 
Oil Co., and then the French Supply Council—the United States 
had the fertilizer loaded aboard cars consigned to the purchaser of 
the fertilizer. 

Now, the purchaser selected Texas City as the port of export but it 
is claimed there was great negligence on the part of the United States 
in shipping this to Texas C ity. 
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We have checked again every reference in the record that has been 
cited by the other side to support the charge that the Government 
was responsible for shipping to Texas City, and it is utterly clear 
that it was the purchaser who directed the place of shipment, or the 
port of export. 

Mr. Forrester. Who paid the expense of transportation to Texas 
City, the Government or the Lion Oil Co. ? 

Mr. Lrrrtn. I would say that the Government did. Let me ex- 
plain that. I think we are getting into some fairly complicated tech- 
nical legal matters. I think it is important. 

The Government agreed, as a part of its purchase and sale agree- 
ment, that it would pay the freight of the purchaser to whom it was 
returning the fertilizer to any point within a certain radius of the 
plant of the seller. 

oe Forrester. In other words, it would deliver it; is that cor- 
rect 

Mr. Lirtin. Yes. Now, there are these interesting facts in that 
connection. Although the Government had agreed it would in effect 
make Lion Oil Co. who had loaned the fertilizer to the Government 
whole by paying the cost of delivering it to Lion Oil Co., it would let 
Lion Oil Co. select any place that would be the same distance from 
the Government plant. But when Lion Oil Co. sold the fertilizer to 
the French Supply Council, Lion Oil Co. sold it f. 0. b. the Gov- 
ernment plant, so that Lion Oil Co. collected from the purchaser the 
freight from the Government plant to Texas City. 

Mr. Forrester. Is that contested or uncontested ? 

Mr. Lirrin. I do not know whether it is contested or not. I think 
the documents and the evidence establish it. 

It seems to me there was no question about who owned the stuff 
because Lion Oil Co. paid the Government for the fertilizer after it 
exploded. The French Supply paid Council Lion Oil Co. I think asa 
matter of fact as soon as the Fi oceeneneat loaded the fertilizer aboard 
the cars it sent the bills of lading, the evidence of title, to the Lion 
Oil Co. The Lion Oil Co. then presented those bills of lading, repre- 
senting the title, to the fertilizer, to a bank and got paid by the 
French Supply Council. And the insurance that was ultimately paid 
for the destruction of the fertilizer was paid to the French Supply 
Council, the purchaser. 

There were many discussions about the amount of recovery and 
how much was lost, but those discussions were between the purchaser 
of the fertilizer and the insurance companies. No one questioned that 
the Government did not own it at all. 

Here is another point where the Court’s opinion is relevant. The 
Supreme Court’s opinion says that what the Government did in con- 
nection with the labeling and the marking of the fertilizer was im- 
portant because once the Government loaded the fertilizer on the 
rail cars at the plant it had lost all physical contact with the ferti- 
lizer. It specifically says that was the last point at which the United 
States had any physical control over the fertilizer. 

Mr. Hype. Did not the Supreme Court say this fertilizer had been 
produced and distributed at the instance, and according to the speci- 
fications, and under the control of the United States ? 

Mr. Lirtin. Well, there is some statement in the minority opinion 
that goes that far. 
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Mr. Hype. That is from the majority opinion. 

Mr. Lirtin. I believe the majority opinion does say that it was 
produced under the specifications which were established by the 
United States. It was produced at Government-owned plant by the 
cost-plus, private contractors. It was then packaged in accordance 
with specifications established by the United States and it was shipped 
to Texas City, consigned to the purchaser of the fertilizer. 

Mr. Hype. Under the control of the United States? 

Mr. Lirrin. No. The United States shipped it, but I do not think 
there is anything that indicated that after it shipped it there was 
any control by the United States. 

fr. Hype. I read the opinion. That excerpt comes out of the 
opinion. I think if you will read it, and read the excerpts in con- 
text, you cannot avoid coming to the conclusion that the Supreme 
Court is of the opinion that the material was under the control of 
the United States right down to the dock. 

Mr. Lirrin. I would have to express some disagreement with that 
because I believe, not the implication of the Supreme Court’s opinion, 
but the express language of the Supreme Court’s opinion is to the 
contrary. I think that I have the language right here. 

On page 41 of the Supreme Court’s opinion, there is this language: 

As Well, serious judgment was involved in the specification of the bag labels 
and bills of lading. The importance of this rests on the fact that it is the latest 
point in time and geography when the Government did anything directly related 
to the fire. For after bagging, the FGAN was, of course, physically in the hands 
of various nongovernmental agencies. 

That is the Supreme Court’s opinion. 

Mr. Forrester. Let me say this: I am not answering the legal ques- 
tion. I am trying to let you gentlemen have an opportunity to answer 
it for me. Does not the question of agency arise here now, and the 
question is, Whose agent the railroad was? I am turning around 
in my mind that if the Government paid that transportation, what 
is the legal effect now? Would it be that the railroad could be the 
agent of the Government ? 

Mr. Lirtin. That is certainly one factor in considering who owned 
it at that time. 

Mr. Forrester. If this Lion Oil Co. had paid the transportation 

Mr. Lirtrn. And we have the fact, too, that the purchaser also 
paid the transportation to the Lion Oil Co. In other words, the 
Government’s payment of the transportation was just a method of 
reimbursing Lion Oil Co. 

Mr. Forrester. The shipper paid it in the first instance and got their 
money back? 

Mr. Lirrtn. The Government did not get it back. The Govern- 
ment paid it as a part of the agreement that it would ship the ferti- 
lizer to a point that they got it from, or any comparable point. 

Mr. Forrester. And then the Lion Oil Co. collected something they 
never paid for ? 

Mr. Lirtin. That is correct. In other words, the purchaser of the 
fertilizer paid for the fertilizer f. o. b. the Government plant. 

Now, I think the payment of the freight, and payment f. o. b. is an 
important factor. But it is not a determining factor. 

The instruments of title, the bills of lading, were immediately sent, 
as soon as the fertilizer was loaded, to the Lion Oil Co. 
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Mr. Forrrsrrr. At Texas City? 

Mr. Lirrtx. No. Lion Oil Co. was not at Texas City then. I do 
not know where their office was. I think that it was in Eldorado, Ark. 

The Lion Oil Co. then took those instruments of title and went to the 
bank that had been designated by the purchaser to pay against presen- 
tation of the bills of lading, and that was done. That was done, as I 
recall, clearly before the explosion. If there is any evidence of the 
passage of title, that is certainly the clearest evidence. 

The passage of title can become complicated by many things—the 
f. o. b. point, who paid the freight, and a lot of other things, but cer- 
tainly the payment against the instruments of title is one of the clearest 
indications, and that happened here. And as we said, the purchaser 
insured the fertilizer from the moment it was loaded aboard the rail 
ears, the Lion Oil Co. repaid the United States for the fertilizer, the 
French Supply Council paid the Lion Oil Co., and the French Supply 
Corp., the purchaser, collected the insurance. So, apart from this 
litigation, the people who had an interest in the fertilizer did not have 
any question about who owned it. 

Mr. Hype. Mr. Chairman, right there, the Government certainly 
does not contend as a matter of law liability for injuries caused from 
the manufacture and sale of a dangerous article on those who have title 
at the time injury takes place ? 

Mr. Lirrtn. We do not. 

Mr. Hype. So the question of title is in many respects irrelevant. 

Mr. Lirrtn. In some respects irrelevant. But if the argument is it 
was our fertilizer at Texas City, and because it was our fertilizer we 
had a duty to do certain things with respect to it, we say then the 
question of title is important. 

Mr. Forrester. I think it becomes very material on the delivery a 
Texas City. 

Mr. Larrin. Certainly if the Government had permitted time bombs 
to get into this fertilizer in the factory and they exploded when the 
title was in someone else in Texas C ity, there would be no question but 
that the Government would be liable. 

We are not quarreling about that. We just say that to the extent 
that the argument of Government responsibility rests upon the argu- 
ment that the Government owned and controlled the fertilizer in 
Texas City, it is incorrect. 

Now, we admit there may be conduct which preceded transportation 
which might still render the Government liable, and we will direct 
ourselves to those aspects of negligence later. 

Mr. Bricxrtevp. On this question of title, was not there a contract 
between the Government and the Lion Oil Co. for the return of this 
fertilizer ? 

Mr. Lirrin. Yes. 

Mr. Brickrrecp. And under this contract which existed between the 
Government and Lion Oil Co., when did it say that title to this fer- 
tilizer would pass from the Government to the purchaser ? 

Mr. Lirri. The contract said title would pass after payment. 

Mr. Bricxrievp. All right. When was payment made? 

Mr. Lirrin. Payment was made, I believe, after the explosion. 

Mr. BrickrieLD. So, according to the contract between the Govern- 
ment and the Lion Oil Co., at least on its face, title then never did 
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pass from the Government until after the explosion and after the 
disaster ¢ 

Mr. Lirtin. Well, if the contract had been performed in accordance 
with its terms, that would have been true. But there is a well-estab- 
lished rule of sales law that although you have the right to demand 

cash under your contract before you deliver the property, you may 
waive that right and deliver the property w ithout payment. 

Mr. BrickFreL. Did the Government waive that right? 

Mr. Larrin. The Government obviously waived that right by deliv- 
ering the instruments of title, and the cases will indicate that even 
though you provide that title shall not pass until you get paid—which 
is a right for the protection of the seller so that he still has the 
property unless he gets paid for it—if the seller wants to turn over 
the property without getting paid for it, then title passes when he 
turns it over. Here they immediately delivered the bills of lading 
and those bills of lading were the instruments of title and were so 
regarded by everybody because the French Supply Council paid Lion 
Oil Co. when they got them and the Government intended that should 
be so. So the contract requirement was waived. In our brief we 
argue that point. I believe it is in the statement that I would like to 
submit to this subcommittee. 

Mr. BrickFieLp. Your position is that the Government waived the 
provisions of the contract which related to the passing of title, and 
that this waiver was accepted by the purchaser, and as an indication 
of its acceptance of the waiver is the fact that they accepted the in- 
struments of title, namely, the bills of lading, and they submitted them 
for payment; is that right? 

Mr. Lirtin. They did that, and they collected their money, and the 
purchaser paid the seller and the purchaser collected the insurance. 

Now, if this was the property of the United States when it ex- 
ploded, how would any of those things have occurred ? 

Mr. Brickrrerp. Well, once we get away from the contract of sale, 
then we go, I would imagine, to the uniform negotiable instruments 
law, where in the absence of a written contract we have these uniform 
rules that are employed to determine when title passed and who had 
control, and things of that uature; is that right? 

Mr. Lirrin. We would go to the applicable sales law. I do not 
know whether in the jurisdiction that would be controlling here the 
uniform sales law would apply. I do not think that it would make 
any difference. I think the law is well established everywhere that 
where you reserve a right to retain title to receive payment, but you 
then deliver the property or the instruments of title without getting 
payment, you effectively transfer the title to the property even though 
you have not received payment. 

Mr. Brickxrtetp. I think the negotiable instruments law states that 
in the absence of any agreement to the contrary; namely, the absence 
of a contract, that title passes on delivery, and I think, too, that 
the uniform sales law is applicable in the State of Texas. I think 
Texas is a participating State in that uniform law. 

Mr. Lirrin. Well, of course, I do not know that Texas law would 
apply here. 

Under whatever law would apply we have this other well-estab- 
lished rule that even though you have a contract providing for the 
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passage of title at one point, if you actually deliver the instruments 
of title, title can pass then. 

Mr. Brickrretp. Mr. Chairman, would it be all right if Mr. Liftin 
submitted a memorandum to the committee at some later date in 
which he could set forth the Government’s position as to how this 
contract was waived and delivery was made and title passed ? 

Mr. Lanz. It is up to him if he wants to. 

Mr. Lirrin. I do not think that we would be justified in asking 
the committee to take the time to hear all the testimony we could 
present to give the full force of the evidence in the record. I think 
that it would be well to present references to it, and so for more 
leisurely consideration I would like to submit a statement which would 
include the discussion of the points that have just been mentioned. 

Mr. Brickrretp. Did you argue, or urge that point in any of your 
appeals! Would it be contained in your brief before the Supreme 
Court ? 

Mr. Lairtrn. Yes. Our argument is contained in that brief. We 
have argued it in the court of appeals. 

Mr. Lane. It would save us the trouble of going through those 
records. 

Mr. Bricxrtevp. It will give the citation in the record anyway in 
support of your arguments, would it not ? 

Mr. Lirrmn. Yes. The statement that I would like to submit will 
have a brief discussion of the points, with the citations. 

Mr. Lans. How long would you need for that, and all the supple- 
mental information that you are going to give us? 

Mr. Lirrtn. I could have it in a week. 

Mr. Lane. Would that be long enough ? 

Mr. Lirttn. If we could have more time we could use more time, 
but I think I can have it within a week, if the committee would want 
it then. 

Mr. Lane. Would 2 weeks be better ? 

Mr. Lirtin. Yes. 

Mr. Lane. Then it will be 2 weeks. 

Mr. Lirtrn. Thank you very much. 

(The supplemental information referred to is shown in the ap- 
pendix, p. 188.) 

Mr. Hype. Mr. Chairman, I would have preferred to have asked 
this question when Mr. Forrester was here, but I think I ought to get 
it on the record. 

You said the underwriters knew of the dangerous nature of this 
material. 

Mr. Lirtrn. That is correct. 

Mr. Hypr. I assume you also admitted that the United States Gov- 
ernment knew of the dangerous nature of this material ? 

Mr. Lirrrn. That is correct. 

Mr. Hype. What notice, if any, did the United States Government 
give to the shipper, to the town of Texas City, to the property owners 
near the port of the dangerous nature of the material? Did they 
give the information as to the dangerous nature of this material to 
anyone ¢ 

Mr. Larry. It notified everybody it was ammonium nitrate. 
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Mr. Hype. They notified them it was fertilizer grade ammonium 
nitrate? 

Mr. Lirrin. They notified them that it was fertilizer and it was 
ammonium nitrate. 

Mr. Hype. Did they notify them it was a dangerous material 

Mr. Lirtin. I think the notice that it is ammonium nitrate is a 
notice that it is a dangerous material. 

With the committee’s permission, I will be glad to go into an ex- 
tended discussion of that whole area which is the charge this was an 
explosive and the Government did not ship it as an explosive and as 
« result of the Government’s failure to properly label and describe it, 
people were misled into thinking that it was like flour or cement. 

Mr. Hype. Was the only sign on the bags “Fertilizer” ? 

Mr. Lirrtn. No. In very prominent letters—and there has been 
some argument about which letters were bigger, but I do not see that 
it makes any difference—this is in the opinion of the court of ap- 
peals and they have it set out in block black-type letters, and I be- 
lieve it is the Supreme Court’s opinion, too—the bags of fertilizer all 
said very clearly on them “ammonium nitrate.” 

Mr. Hype. “Fertilizer grade ammonium nitrate.” 

Mr. Liarrin. Whether it said “fertilizer grade” or “fertilizer grade 
ammonium nitrate,” there was no question but what everyone knew 
what it was. Yes, it was “fertilizer grade ammonium nitrate.” 

Mr. Hype. For use as a fertilizer. 

Mr. Lirtixn. Ammonium nitrate for use as a fertilizer has the same 
qualities as ammonium nitrate used for any other purpose. 

Mr. Hype. You say that the layman who is going to be charged 
with the shipment of that is chargeable with knowledge of that? 

Mr. Lirttn. Which Jayman are you referring to? 

Mr. Hype. Anyone—the man in charge of the port or the railroad 
people. 

Mr. Larrtn. They are all charged with knowledge. 

Mr. Hype. They are charged with the knowledge that fertilizer 
grade ammonium nitrate is the same as the ammonium nitrate in the 
cartridge of a bullet? 

Mr. Larrr. I do not know of such use. 

Mr. Hype. Or ammonium nitrate used for explosives? 

Mr. Lirrix. Ammonium nitrate for the use of fertilizer or to be 
used as a component of an explosive under ICC regulations and under 
the Coast Guard regulations, is treated exactly the same way. And 
the important thing is that this is ammonium nitrate. 

Mr. Hype. It is treated in the same way, so it is explosive, so it is 
dangerous / 

Mr. Lartin. No; that is not correct. That is one of the great mis- 
conceptions that I think has been presented to this committee. 

Mr. Hype. You said that the underwriters knew that it was a dan- 
gerous material. 

Mr. Lirtin. Yes, and I would like an opportunity to explain that. 

Mr. Hype. What do you mean by “dangerous” ? 

Mr. Lirtixn. What I mean by dangerous is this. The Interstate 
Commerce Commission has a duty under law to provide for the trans- 
portation of dangerous materials, and it classifies dangerous mate- 
rials in accordance with the degree and character of their dangerous- 











96 TEXAS CITY CLAIMS ACT 


ness. Ammonium nitrate is classified as a dangerous material be- 
cause it is an oxidizing material. In addition to dangerous materials, 
the Interstate Commerce Commission classifies materials as explosive, 
some of which are prohibited explosives, and some of which are 
acceptable explosives. And then there are other dangerous materials. 

Now, ammonium nitrate is not an explosive under the Interstate 
Commerce Commission classification of materials. I think that that 
is very important because the charge has been made that the Govern- 
ment was negligent in not handling this as an explosive. It was a 
dangerous material because it was an oxidizing material. Under the 
Interstate Commerce Commission’s regulations it would have been a 
violation of law to have shipped this and labeled it as an explosive. 
This was required to be shipped as ammonium nitrate, and you are 
not permitted to mark or label ammonium nitrate as an explosive. 

What the Supreme Court found—and I think this is most critical 
because of the possibility of mislabeling that could have carried on 
after the Government lost control—the Supreme Court found that 
the Government complied with all the Interstate Commerce Commis- 
sion regulations with respect to dangerous materials, and with respect 
to the shipment of ammonium nitrate. I want to add this, that after 
the Texas City explosion, and after all kinds of studies and tests 
were made to try to find out what created this disaster, the govern- 
mental agencies still required that this be shipped as an oxidizing 
material and not as an explosive. Today, despite a change in the 
regulations, taking into account the Texas City explosion and other 
experiences, you cannot ship this as an explosive. They do require 
now that there be a label, a yellow label to indicate it is an oxidizing 
material, and they do require it be labeled somewhat differently, but 
they do not require, and further, do not permit this to be shipped 
as an explosive. 

That, it seems to me, just reduces to absolutely nothing the conten- 
tion that the Government had an obligation then to describe this as 
an explosive. It would have been violating the law that the United 
States has governing the shipment of this material. 

Mr. Hyne. Right there, did not the evidence also show that the man 
in charge of the docks down there at Texas City noticed many of these 
bags in which the stuff was shipped were charred by virtue of the 
heat generated by the material, and he wrote letters back to the Gov- 
ernment plant where it was manufactured about this problem and got 
little or no response? 

Mr. Lirtty. I think part of that is accurate. I wish that I could 
put my finger on that, and give you the exchange of correspondence 
which was had with respect to the incident. There was a complaint 
that the bags were charred. 

Mr. Hype. Charred to the extent that they were breaking, were they 
not? 

Mr. Larrtn. Charring would make them stiff and brittle and they 
would break. But it appeared they were worried about who was 
going to stand the loss of the fertilizer. That was the problem. Then 
a representative of the cost-plus contractor of the Government, that 
is, one of the employees of the Emergency Export Corporation, came 
down to examine the situation and they found very few charred bags. 
It was some miniscule percentage of the total amount of the shipment. 
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The person who wrote that letter apologized having written it, 
stating “I am sorry to have worried anybody else about this. It is 
arriving in fine condition.” 

I will have that set out in the statement to be filed. It is in the 
briefs that we filed in the Supreme Court. 

Mr. Hype. Let me get this other point straight, going back to 
the underwriters. Does the Government contend that because some 
of the insured underwriters had the same knowledge about the nature 
of the danger of this material that the Government had, that the 
underwriters were under an obligation therefor to do something about 
it, but that the Government was not? 

Mr. Lirtin. No, we certainly do not contend that. 

Mr. Hype. You say with that knowledge they should have charged 
more premiums. 

Mr. Lirrrn. We are saying that the argument that the insurance 
companies were entitled to be reimbursed for the payment that they 
had made because they did not know the nature of this material and 
therefore they did not charge appropriate premiums is just not based 
on the facts. 

Mr. Hyper. Well, is not that saying that because of the dangerous 
nature of this material, these people, having the same know ledge as 
the Government, should have done something more about it? 

Mr. Lirrin. No. 

Mr. Hype. But the Government, with that knowledge, did not have 
to do anything more than they did about it. 

Mr. Lirrin. No, Iam not saying that at all. 

Mr. Hype. That is the effect of what you are saying, is it not? 

Mr. Lirrin. No, it is not, either. I am saying ny claim by the 
insurance companies, based upon their ignorance, based upon their 
claim of ignorance of the nature of what was being shipped, is a base- 
less claim because they knew what was being shipped. 

Mr. Hype. Do you say that applies to the insurance people, carry- 
ing insurance on the Monsanto Chemical Co. 

Mr. Larrry. I believe that it applies to all the underwriters. 

Mr. Hype. If I am an insurance company and I have insurance on a 
store in Hagerstown, Md., do you say I am charged with the knowledge 
that some dangerous material is being shipped into Hagerstown, Ma., 
and that, therefore, I should run up there and get more insurance 
premiums from them ? 

Mr. Lirrry. I am saying the New York Board of Underwriters had 
knowledge about this material and they sent information down to all 
their surveyors, and that there was general information among every- 
body as to the nature of this material. I am not saying that "because 
the insurance companies knew about this, the Government was relieved 
of telling other people what it was. We say further, that not only 
did the Government know what this was, but that everybody knew, 
and I mean everybody who handled it knew that it was ammonium 
nitrate, and everybody who handled it, because of the explicit Inter- 
state Commerce Commission regulations and the Coast Guard regula- 
tions, was charged with knowledge of what that means. In other 
words, the Interstate Commerce Commission’s regulations provide for 
the method of transporting and storing ammonium nitrate. I might 
add here their classification committees had decided long before this 
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happened that ammonium nitrate fertilizer was to be treated exactly 
the same as ammonium nitrate, and that is still true today. Everyone 
who is in the business of transporting and shipping is required to be 
familiar with the regulations pertaining to the product they carry. 
And no one is charged with assuming that people in the business who 
are required to know do not know what their duties require them to 
know. The fact is here there was no such dismal ignorance. Every- 
body—the railroads, the railroad agents, the purchaser, and the ware- 
housemen and the ocean shipper—knew. 

Mr. Lane. And the owners of the High Flyer, as well as the agent 
for the French ship, also knew FGAN was ammonium nitrate. You 
also have in this memorandum from Mr. Burgess facts pertaining to 
the Texas City Terminal Railway and their arrangements with the 
purchasing agent about the handling of FGAN, and the experience 
they had had over all these years. 

Mr. Lrrrrn. That is correct. The statement that we will submit 
will not only make these assertions, but will contain documentation to 
the record. There are a number of copies of the record available 
around the city and we can make them available. I do not know if 
anyone wants to read 35,000 pages, but you can check the references 
we make to show that everybody knew what this was. 

Now of considerable importance in connection with the dispute as 
to where title was is the fact that this material caught fire and exploded 
aboard vessels after the rail shipment had terminated. There is no 
question here that the arrangement for the storing of this material at 
Texas City, the arrangement for its loading aboard vessels, and the 
actual loading, were under the control of the purchaser. There is no 
ye oe that they knew exactly what they were dealing with. The 

act is that the Grandcamp, the first vessel, and the bills of lading with 
respect to the fertilizer loaded aboard that vessel described this mate- 
rial as “ammonium nitrate, oxidizing material.” 

The Coast Guard regulations which pertain to the ocean shipment 
of ammonium nitrate, and which in many respects are similar to In- 
terstate Commerce Commission regulations, contain specific informa- 
tion about ammonium nitrate as an oxidizing material. Those regu- 
lations say that when exposed to temperatures of 400° F., or more, it 
may be subject to spontaneous ignition or chemical decomposition, 
and that when exposed to a severe shock it may explode, although this 
is not likely, and then it provides for stowage in separate compart- 
ments and it has other provisions for the storage of oxidizing ma- 
terials. 

Mr. Brickrrievp. On that point, you say that the Coast Guard regu- 
lations and the Interstate Commerce Commission regulations classify 
FGAN as an oxidizing material ? 

Mr. Lirrin. That is correct. 

Mr. Brickrtetp. In the first instance, where do the classification 
committees of these organizations receive their information so as to 
set up these regulations? 

Mr. Lirrin. Well, the Interstate Commerce Commission has a duty 
to promulgate regulations for the safe transportation of dangerous 
commodities, and the Coast Guard has a similar obligation with re- 
spect to ocean shipments. They can use whatever sources they want. 
As far as the Interstate Commerce Commission is concerned—and 
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I think there is some borrowing of information by the Coast Guard, 
although they have their independent means—the Interstate Com- 
merce Commission has designated the Bureau of Explosives of the 
Association of American Railroads as the official agency to recom- 
mend and prescribe classification of materials. 

Mr. Bricxrietp. Does it also have available to it the records of 
the Bureau of Mines, which is a Government agency, so that they 
may have the benefits of the Bureau’s experience from tests, in promul- 
gating regulations ? 

Mr. Lirrty. They conduct a lot of their own tests, and I am sure 
that any information that Government agencies have is available to 
them. 

Mr. Brickrietp. Because the assertion was made during the hear- 
ings last year that the Bureau of Mines had warned that this was 
a dangerous material and that it should be further tested, and that 
the tests were never completed. They therefore go on to argue that 
had the tests been completed it may have given real cause to classifying 
this material as an explosive, in which event the Interstate Com- 
merce Commission regulations would have been changed accordingly, 
and the Coast Guard regulations would have been changed accord- 
ingly, so that initially we would have the Government, had it tested 
this material properly, in a position to bring about a change in the 
Coast Guard and the Interstate Commerce Commission regulations. 

Mr. Lirrin. Well, we deal in some detail with that kind of an argu- 
ment in the statement which will be submitted to you. I believe here, 
as in so many other instances, if we see the whole picture it takes 
on a different light. I believe what the Bureau of Mines said is that 
because of the fact that in the past there have been explosions with 
respect to ammonium nitrate that have not been satisfactorily ex- 
plained—there have been a few, and they have always occurred in 
connection with detonations, or dynamiting—we just do not want to be 
associated with any use of this material. It seemed as though they 
were taking a public relations rather than a scientific position. But 
with respect to this substance, I might say that representatives of the 
Bureau of Explosives did examine and test the material at the in- 
vitation, I believe, of the TVA when they first manufactured it. The 
TVA really did not devise this product, but borrowed the experience 
of the commercial private manufacturers, but they wanted to know 
how it should be shipped. So the Bureau of Explosives, which is the 
official Interstate Commerce Commission agency, took samples and 
tested it and said that this nitrate fertilizer should be treated as 
straight ammonium nitrate. So I do not think there is any special 
information that the Government had giving any warnings about this. 
There was a complete survey of all the literature made by scientists 
of the TV A—several surveys—and you will find in this great abun- 
dance of literature occasional statements saying that amonium nitrate 
was tricky, but this was known to everybody. There were some things 
unexplained, but this knowledge was not in any special province of the 
Government at all. 

Mr. Lane. Right there, in your report—and I take it this is a part 
of the FBI report that you submitted to us? 

Mr. Lirrin. Yes. I believe some of this is in there. 

Mr. Lane. The report states that even the owners of the igh Flyer, 
one of the ships that we are interested in, and the stevedoring com- 
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pany that loaded the ship, were fully aware of the composition and 
nature and the ingredients of FGAN. It says here that 3 years 
before this explosion you had a man in Galveston, Tex., that made 
an examination. So the information was known to you before that, 
and in spite of all that, the same shipping company, the High Flyer 
and the stevedoring company had gone on loading and unloading 
cargoes of FGAN all during that period of time. 

Mr. Lirrry. That is correct. Now, we will speak to some of that 
in more detail in the statement that we are going to submit, but I 
think the testimony with respect to further experiments relating to the 
testimony at the trial of a witness named Nuckolls, who had been 
chairman of some fire-protection association hazardous chemical com- 
mittee for many, many years, and in all that period ammonium nitrate 
had not been listed among these hazardous chemicals. For over 20 
years it was not listed, but he testified, nevertheless, that although he 
was chairman of that very committee he had recommended further 
research. 

Now, what happened was that during the war he had been retained 
by the War Production Board—and that really is not a part of this 
program that we are talking about, it is just another Gobertinerit 
agency doing another job, and I do not know how you can tie that 
up with this—but he had done a research job and recommended that 
some further research be done because he did not know what the 
results would be in a particular area. The conclusion of the War 
Production Board, and of many scientists who had studied his tests 
were (1) his tests were not very satisfactory, and you could draw 
conflicting inferences from them, and (2) they did not contribute 
anything to the overall knowledge on the subject. It apparently 
was thought that he was really recommending himself for further 
employment in the War Production Board and the War Production 
Board decided that their duties at the time did not call for any 
further studies in this respect. 

I might say that he recommended studies with respect to fires in 
large bulks of the material. The amounts specified I do not have, 
but there were many fires that had occurerd in boxcars of larger 
amounts than his experiments or proposed experiments had sug- 
gested, and all they did was to burn out, so that the experiments 
that he suggested would have given no further information of any 
kind. 

This we spell out in documented form in the statement which we 
plan to submit to the committee. 

Mr. Bricxrietp. The railroad company down there and the people 
who ran the stevedoring concern, and even the owners of the Grand- 
camp, they themselves would not have the facilities to test FGAN’s 
propensities as to whether or not it was a dangerous material. They 
would have to rely on the rules and regulations of the United States 
Government. Isthat so? 

Mr. Lirrin. They would rely on the rules of the Coast Guard and 
the ICC; yes. 

Mr. Brickriecp. So that as long as they treated it as an oxidizing 
material, you would say generally they were conforming and using 
due care in performance of handling this? 
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Mr. Larrin. Yes. They had no special duty to conduct experiments 
or discover thing but they did have a duty to know they were dealing 
with oxidizing material. 

I think in this connection it is well to point out something that 
occurred in connection with the Supreme Court argument. 

It was first argued in the brief filed with the Supreme Court in 
behalf of the complainants that because the Government had shipped 
this as flour or cement, no one knew it presented a fire hazard and 
therefore the material was loaded with combustible dunnage, and 
things of that sort. 

We then pointed out in our brief that it was clearly marked am- 
monium nitrate, as a matter of fact, the bills of lading on the Grand- 
camp described it as an oxidizing material. 

The Coast Guard regulations dealing with oxidizing material re- 
quire that it be stowed away from any combustible material, and if 
they did what they said they did they were violating the Coast Guard 
regulations. 

I might say also that the Coast Guard regulations specifically 
charge the shippers and the carriers with knowledge of the regula- 
tions and also require them to inform their employees with respect to 
these characteristics. 

Then in their reply brief they sort of try to weasel away from the 
charge that they put dunnage and other stuff down there and they 
said “All we meant was that we didn’t know it was as dangerous as it 
was. 

They first said they didn’t know what it was at all. When the 
documentation of what they knew was presented, the story was changed 
a little bit to try to make it harmonize with the uncontradictable 
facts. 

We say that any assertion that they were treating this as flour 
just indicates that they were violating the law, not that the Govern- 
ment was remiss in any of its duties, because it described this just 
as the regulations required. 

Mr. Lane. There were not any markings of explosives, and you 
said there didn’t have to be? 

Mr. Lirtin. They were prohibited, as they are prohibited today, 
because it has to be shipped as an oxidizing material and not as an 
explosive. 

Mr. Bricxrtetp. In Texas City generally the FGAN was taken 
from the railroad boxcars and loaded onto the docks and from the 
docks it was loaded into the holds of the ship ? 

Mr. Lirin. I think it was stored in warehouses. Whether or 
not that is the docks, I don’t know. A lot of it was stored at the 
Texas City terminal. 

Mr. Bricxrieip. Did they take the position that anybody in the 
railroad company was negligent? 

Mr. Lirtrn. I don’t think we argued they were negligent. We 
argue they knew what it was. 

Mr. Brickrretp. Does the Government take the position that any- 
body who worked in or for the warehouses performed any negligent 
acts or was careless? 

Mr. Lirrry. I don’t know that we point to any negligence. 
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pany that loaded the ship, were fully aware of the composition and 
nature and the ingredients of FGAN. It says here that 3 years 
before this explosion you had a man in Galveston, Tex., that made 
an examination. So the information was known to you before that, 
and in spite of all that, the same shipping company, the High Flyer 
and the stevedoring company had gone on loading and unloading 
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testimony at the trial of a witness named Nuckolls, who had been 
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mittee for many, many years, and in all that period ammonium nitrate 
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was ee of that very committee he had recommended further 
research. 

Now, what happened was that during the war he had been retained 
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agency doing another job, and I do not know how you can tie that 
up with this—but he had done a research job and recommended that 
some further research be done because he did not know what the 
results would be in a particular area. The conclusion of the War 
Production Board, and of many scientists who had studied ‘his tests 
were (1) his tests were not very satisfactory, and you could draw 
conflicting inferences from them, and (2) they did not contribute 
anything to the overall knowledge on the subject. It apparently 
was thought that he was really recommending himself for further 
employment in the War Production Board and the War Production 
Board decided that their duties at the time did not call for any 
further studies in this respect. 

I might say that he recommended studies with respect to fires in 
large bulks of the material. The amounts specified I do not have, 
but there were many fires that had occurerd in boxcars of larger 
amounts than his experiments or proposed experiments had sug- 
gested, and all they did was to burn out, so that the experiments 
that he suggested would have given no further information of any 
kind. 

This we spell out in documented form in the statement which we 
plan to submit to the committee. 

Mr. Bricxrietp. The railroad company down there and the people 
who ran the stevedoring concern, and even the owners of the Grand- 
camp, they themselves would not have the facilities to test FGAN’s 
propensities as to whether or not it was a dangerous material. They 
would have to rely on the rules and regulations of the United States 
Government. Isthatso? 

Mr. Lirrin. They would rely on the rules of the Coast Guard and 
the ICC; yes. 

Mr. Brickrretp. So that as long as they treated it as an oxidizing 
material, you would say generally they were conforming and using 
due care in performance of handling this? 
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Mr. Larrin. Yes. They had no special duty to conduct experiments 
or discover thing but they did have a duty to know they were dealing 
with oxidizing material. 

I think in this connection it is well to point out something that 
occurred in connection with the Supreme Court argument. 

It was first argued in the brief filed with the Supreme Court in 
behalf of the complainants that because the Government had shipped 
this as flour or cement, no one knew it presented a fire hazard and 
therefore the material was loaded with combustible dunnage, and 
things of that sort. 

We then pointed out in our brief that it was clearly marked am- 
monium nitrate, as a matter of fact, the bills of lading on the Grand- 
camp described it as an oxidizing material. 

The Coast Guard regulations dealing with oxidizing material re- 

uire that it be stowed away from any combustible material, and if 
they did what they said they did they were violating the Coast Guard 
regulations. 

I might say also that the Coast Guard regulations specifically 
charge the shippers and the carriers with knowledge of the regula- 
tions and also require them to inform their employees with respect to 
these characteristics. 

Then in their reply brief they sort of try to weasel away from the 
charge that they put dunnage and other stuff down there and they 
said “All we meant was that we didn’t know it was as dangerous as it 
was. 

They first said they didn’t know what it was at all. When the 
documentation of what they knew was presented, the story was changed 
a little bit to try to make it harmonize with the uncontradictable 
facts. 

We say that any assertion that they were treating this as flour 
just indicates that they were violating the law, not that the Govern- 
ment was remiss in any of its duties, because it described this just 
as the regulations required. 

Mr. Lane. There were not any markings of explosives, and you 
said there didn’t have to be? 

Mr. Lirrrn. They were prohibited, as they are prohibited today, 
because it has to be shipped as an oxidizing material and not as an 
explosive. 

Mr. Brickrterp. In Texas City generally the FGAN was taken 
from the railroad boxcars and loaded onto the docks and from the 
docks it was loaded into the holds of the ship? 

Mr. Lirtin. I think it was stored in warehouses. Whether or 
not that is the docks, I don’t know. A lot of it was stored at the 
Texas City terminal. 

Mr. Bricxriei. Did they take the position that anybody in the 
railroad company was negligent? 

Mr. Lirrtn. I don’t think we argued they were negligent. We 
argue they knew what it was. 

Mr. BrickrreLtp. Does the Government take the position that any- 
body who worked in or for the warehouses performed any negligent 
acts or was careless ? 

Mr. Lirrty. I don’t know that we point to any negligence. 
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Mr. Brickrtecp. Does the Government take the position that 
anybody who worked for the stevedoring company which loaded the 
FGAN on to the ship was in any way negligent # 

Mr. Lirrin. We take the position if they loaded it with combusti- 
ble material as the brief in the Supreme Court said they did they 
certainly were negligent. 

Mr. Bricxrretp. Who was charged with filling the holds of ships 
with dunnage and other combustible material ? 

Mr. Lrrrtn. Either the stevedoring concerns or the shipowners, the 
carriers. 

Mr. Brickrrecp. You say that is the act of negligence, namely, 
that they loaded the floor of the hold of the ship with dunnage? 

Mr. Lirrin. We don’t contend that. We say if they did what they 
said they did they were guilty of some negligence there. We don't 
know or assert that that caused the fire or that it contributed to it. 

Mr. Bricxrtetp. You are saying that was an act of negligence. Is 
that right? 

Mr. Lirrin. Yes. 

Mr. Brickrretp. Do you say that the dunnage was a cause ? 

Mr. Lirrtn. We don’t assert that because we really don’t know what 
happened there anymore than anyone else does. We think it is sheer 
speculation, but it is certainly more likely than anything that the 
Government did. 

Mr. Brickrretp. You said here this morning certainly there was a 
negligent act involved somewhere along the line. 

Mr. Lirrin. Certainly the failure to use water to put out the fire 
was wrong. If they had used water we never would have had the ex- 
plosion there. To save the cargo they didn’t use water and that was a 
negligent act that really caused this. 

Mr. Bricxrrecp. Are you confining the negligent act as the act of 
the ship’s captain in ordering that steam instead of water be used ? 

Mr. Larrrn. I would certainly say that was negligence. 

Mr. Brickrretp. Would you say that was the paramount act of 
negligence ? 

Mr. Lirrin. I think the creation of the fire would have been the 
paramount cause. 

Mr. Brickrrerp. Whoever was responsible for the dunnage and 
other combustible material in the hold shared the responsibility for the 
fire? 

Mr. Lirrrn. That is correct. I don’t know that the fire resulted 
from the dunnage. We have evidence of smoking, as I say, generally 
on the ships. I don’t know that anyone can say that they saw someone 
throw a lighted cigarette into the hold, but we know that the first 
smoke was seen shortly after the longshoremen came to work in the 
morning and that smoking was permitted generally. It was pro- 
hibited by regulation but it actually was permitted to go on, and we 
know that the fire first appeared at the outside of the fertilizer rather 
than in the center where spontaneous combustion would occur if that 
was the cause of it. 

Mr. Brickrievp. But isn’t it so that if you show where a man is 
negligent you have te connect the negligent act directly with the dam- 
age ? 

Mr. Lirrin. Surely. 
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Mr, Brickrrep. You are saying that placing dunnage in the hold 
was a negligent act and that the ship captain’s act of introducing 
steam into the hold was negligent, and there was a negligent act per- 
haps of some crewman smoking on the deck. You do not carry it 
forward, I believe, to show that this caused the fire or this caused the 
explosion. 

Mr. Lirrin. We don’t assert that we know how it happened and 
that it happened in a particular way, and these were the acts of 
negligence which caused it; no. We say there are some factors which 
may have caused it. 

But we do say there is no negligent act of the Government which 
caused it, and certainly you cannot impose liability on the Govern- 
ment because the Government can’t say somebody else’s negligence 
caused it. You have to show not by speculation or surmise but by 
direct evidence that there was negligence on the part of the Govern- 
ment. which caused it. 

We contend there was no such negligence. 

Mr. Lane. Have you finished your statement ? 

Mr. Lirrin. No. I was finishing the answer to that question. 

Mr. Hyoer. Getting aside from these fine points of title and negli- 
gence, how do you distinguish the Government’s obligation in this case 
ona moral basis from the Government’s obligation in the Port Chicago 
case, leaving aside technicalities of who was negligent, who isn’t, who 
has title, and so on? 

Mr. Lirrtn. I would have to know a good deal more about the Port 
Chicago case than I do know. 

Mr. Hyper. The Port Chicago case was the explosion of an ammuni- 
tion ship. 

Mr. Lirtin. One important difference is that so far as this case is 
concerned the situation is exactly the same as though Du Pont or 
Spencer Chemical Co. or Hercules Chemical Co., had sold a few boat- 
loads of fertilizer to private interests in France, which exploded in 
an American port. 

Mr. Hyper. You do not think Du Pont or Hercules would have been 
found guilty by a court of negligence in this situation ! 

Mr. Lirrin. Not if they complied with all the applicable shipping 
regulations and if they based their conduct on everything they could 
be expected to know at the time. 

Mr. Hype. Under the circumstances of this case I would have loved 
to have had the case against Du Pont if they were manufacturers 
of the shipment. 

Mr. Lirtrn. I can’t say I would have liked to defend it, but I can 
say 1 would have some good factual and legal arguments if I did. 

Mr. Hype. I imagine you could write a good brief on it. 

Mr. Lirrin. The important difference is that this was private 
fertilizer. 

Mr. Hype. But the Supreme Court decision, Justice Jackson and 
several other Supreme Court Judges, said that this was part of a 
Government program, overall Government program, overseas pro- 
gram, ard there was also a statement I read about the material being 
under the direction and control and specifications of the Government. 

The fact still remains, regardless of whether you say it should have 
been labeled “explosive” or not, God knows how anybody can say it is 
not an explosive is beyond my imagination because it has exploded 
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several times with great disaster, I am looking at it on a moral basis, 
and that is the basis on which this commitee has to consider it, because 
most all the claim cases we get are cases where legal problems have 
been resolved. We have to consider these things on a moral basis, 
it seems to me. 

Mr. Lirtin. Although this stemmed out of a Government program, 
the aspect of that program which is involved here was the Govern- 
ment’s return to the private manufacturers of the fertilizer that they 
had previously borrowed. 

“What the Government gave back was identical in all respects with 
what the private manufacturers had manufactured according to their 
own specifications and given to the Government. 


Mr. Hyver. But the Government had great control of to whom Lion, 


Oil Co. would sell that material which it would give back; did it 
not ? 

Mr. Lirtin. It had the same control that it had with respect to the 
fertilizer manufactured by Du Pont, Hercules, and Spencer Chemi- 

cal Co. That is the point. 

The control they speak about is just the same control that all of us 
were subjected to during the period of meat rationing and gasoline 
rationing. In other words, available supplies could be used in certain 
ways. 

This same control existed, this rationing control or allocation con- 
trol was exactly the same with respect to the fertilizer that Lion Oil 
Co. itself was manufacturing, and it is just a coincidence that this 
rather than its own manufactufed commodity was used to satisfy 
the priority that was issued. 

There again I want to emphasize that the Government did not dic- 
tate the port to which this went. That is just not correct. 

I checked every reference they cited in their brief to support that 
voint, and the fact is that the purchasers decided where it was to 
be shipped from, and in that respect this was just like private fertilizer. 
I say the case is one like suing Du Pont, and they would be liable 
rather than the United States. This was the private company’s fer- 
tilizer. Instead of manufacturing it itself we gave it back to them. 
It was the same as a common pool of fertilizer. 

There are two other points which have been argued with great 
vehemence in an attempt to persuade the congressional committees 
of the dangers of this material, and that is the fact there was a coating 
on this material and this coating was made pursuant to an explosive 
patent, as though this endowed this ammonium nitrate with some 
special quality. 

The suggestion has been that the coating was something which the 
Government invented and which made this harmless material into a 
fairly monstrous one. 

The fact is this, and this is documented by the record, that this car- 
bonaceous coating which is supposed to be so evil had been in use in 
industry for over “30 years before the Government had used it. 

The coating is used to counteract the tendency of ammonium nitrate 
to absorb water. If it absorbs water it cakes, and it is difficult to use 
either in connection with other explosive materials to make explosives 
and it is difficult to spread on the ground as a fertilizer. So it was 
very important that they overcome this tendency of ammonium nitrate 
to absorb water. 
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So as long as 30 years ago in connection with the use of ammonium 
nitrate comparable coatings had been made and were never thought 
in industry to impart any particularly dangerous quality to the 
fertilizer. 

There are letters in the record where inquiries were made about the 
coating by TVA at the time it started making this as fertilizer which 
indicate that that presents no problems other than the problems in- 
herent in connection with the ammonium nitrate. 

Mr. Lane. Were they using this as coating prior to this explosion 
in 1947, referring to the United States Government ? 

Mr. Lirrin. Yes. The United States Government started attempt- 
ing to develop a fertilizer in 1943, that is TVA was working on devel- 
oping a fertilizer, and it was then that they used this coating. 

The precise coating involved here had been used by the Hercules 
Powder Co. for fertilizer at least 9 months before the Government 
used it, that is TVA used it, and TV A in effect borrowed the experience 
of Hercules, made its own checks and independent studies of the litera- 
ture, and then adopted this coating. 

In 1946, when Ordnance was told to reactivate Ordnance plants so 
they could start producing ammonium nitrate fertilizer, what they 
did was to just call upon the experience of industry and TVA and 
manufacture the same product. 

The fact is that the specifications for the material, packaging and 
coating, are identical with that used generally in private industry. 
This was no special product of the Government. 

The only novelty with respect to the coating was its use for fertilizer 
in 1943, but coated ammonium nitrate had been in use for 30 years. 

Mr. Lane. You started in 1943 ? 

Mr. Lirrin. As fertilizer, but pretty much the same commodity had 
been used for 30 years. 

Mr. Lane. I follow you. 

Mr. Lirrin. As far as transportation is concerned the other com- 
modity had been shipped the same as ammonium nitrate. So this 
didn’t present any different problems for transportation if you were 
shipping it as fertilizer rather than as ammonium nitrate because it 
was known to be ammonium nitrate and had the same characteristics. 

One other thing talked about is the so-called Cairns explosive patent, 
and this is thrown in to show everyone should have known this is an 
explosive because they used an explosive patent. 

The patent is in the record. All that does is to provide a method 
for applying the coating to make the fertilizer waterproof. It has 
nothing to do with any explosive quality except insofar as it keeps 
the material dry and therefore makes it more useful for whatever pur- 
pose it will be used, and this so-called Cairns explosive patent pertains 
to the method of application of the coating to keep the ammonium 
nitrate dry. 

How that can have any relation to explosiveness is beyond me. All 
the talk is a matter of creating a false impression that because it was 
used in connection with ammonium nitrate’s use in explosives, and 
somehow that patent made it more dangerous. 

Similarly, much is made of the use of paper bags as further con- 
tributing to the hazard. The paper bags used here were in strict 
accord with ICC regulations and in strict accord with industry prac- 
tice, with the TVA practice. The specifications were borrowed from 
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industry and TVA and hundreds of carloads and thousands and 
thousands of tons of the material had been shipped in comparable 
paper bags without incident, so there is no basis for any charge there 
was any novelty which required any new research in connection with 
the use of paper bags. 

There, as in everything else, the Government did what had been 
accepted industry practice, developed as the result of experience over 
the years, and developed’ in accordance with appropriate research 
and study. 

Mr. Lane. Do you know whether or not the Grandcamp had also 
transported these similar bags prior to this 1947 explosion in this 
special preparation formula bag which we mentioned here? 

I ask that because I noticed in your FBI report from the Depart- 
ment of Justice you say that the owners of Grandcamp not only 
knew about this commodity but prior to 1947 they had already trans- 
ported 200 cargoes of it without any trouble. Had we just started in 
on this program of transporting them in these bags to permit this 
moisture ¢ 

Mr. Lirtrn. No. The start was back in 1943. It was in the paper 
bags. 

Mr. Lane. I wondered about the Grandcamp. They said they had 
already transported 200 cargoes. 

Mr. Lirrin. I remember the 200-cargo figure. I don’t remember 
whether it was the Grandcamp or not. 

Mr. Lane. It was the Highflyer. 

Mr. Lirrin. Yes. 

Mr. Lane. You state on page 25 “There can be no doubt that the 
owners of the Highflyer and the Southern Stevedoring Co. were 
fully informed of the nature, composition, and contents of the ship- 
ping regulations of FGAN.” 

They had transported over 200 cargoes in this bagging. 

I wondered whether we were just starting on this program of 
transporting them in these special bags which were water-repellent 
and moistureproof ? 

Mr. Lrrrin. No. The bags had been in use. TVA first used a bur- 
lap bag with some other lining and then they switched to these paper 
bags. 

The paper bags are specifically countenanced by the ICC regula- 
tions under certain specifications they are to meet and did meet. 

Mr. Lane. A lot had been said in the testimony about the fact this 
added to the danger. 

Mr. Lirrin. I know that. It is ironic that the ICC regulations pro- 
vide that when ammonium nitrate is packaged in paper bags you 
have to take fewer precautions than otherwise. I suppose the theory 
is because you do not have as much of a mass. 

The limit there is 200-pound bags and these were 100-pound bags. 

The amount of ammonium nitrate in any one bulk is reduced by 
the spaces between the bags and the way the bags were loaded. They 
require even less notice with respect to material in paper bags than 
otherwise. 

They did that on the basis of information by the Bureau of Ex- 
plosives and other scientific agencies on which they rely, whereas the 
contention is made here that they contributed to the explosive char- 
acter of the matter. 
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Mr. Lane. You were interrupted in your statement by some of the 
questions so you can follow along from there. 

Mr. Lirtrn. I believe the questions have actually directed attention 
to most of the material that I wanted to cover. 

One other thing might be of some possible interest, and that is that 
despite the fact there had been isolated explosions involving ammo- 
nium nitrate, it was the universal view that some special factor con- 
tributed in each case to that explosion and that in normal transporta- 
tion, in anything that you could anticipate with respect to transpor- 
tation by rail or water, there would be no hazard beyond the normal 
fire hazard of an oxidizing material. 

This was the universal view of scientists at the time and of the 
overwhelming scientific reports—ammonium nitrate and ammonium 
nitrate fertilizer presented no special hazards for transportation. 

There had been experience of many tremendous fires of the material 
where the fires just burned out. Ships loaded with them in harbors 
just burned out without any explosion. 

I think even at Texas City there were fires in much of the ammo- 
nium nitrate on the shore which just burned out without anything 
happening. 

This experience had led to the conclusion of scientists that under 
ordinary conditions of transportation no unusual hazard could be 
expected and in these circumstances I do not believe the Government 
had any information that the other people didn’t have and had no 
greater duty than to make sure it knew everything that was known, 
which it did, and this didn’t put it on any particul: ur notice. 

I think that view is corroborated by the statement I referred to 
before, and goes to the essence of the whole case. This is the majority 
opinion of the Supreme Court that the “Entirety of the evidence 
compels the view that FGAN was a material that former experience 
showed could be handled safely in the manner it was handled here.” 

If that is so, and without Government employees being charged 
with insight or foresight with which no one else would be charged, 
it seems impossible to find negligence in the Government’s conduct in 
taking over, so to speak, industry practice and specifications in hav- 
ing this material manufactured and in shipping it in accordance with 
industry practice and experience of many years. 

Mr. Hype. If negligence were found here or if negligence had been 
established, would then the Department have objections to payment 
of subrogated claims as such ? 

Mr. Lirrtn. I believe the Department would because even then it 
would be paying insurance companies for losses which it had suffered 
while it permits many individuals suffering comparable losses to 
remain uncompensated. 

Mr. Hyper. Doesn’t the Department pay subrogated claims ad- 
ministratively under $1,000 under the Tort Claims Act? 

Mr. Lirriv. The Department is not opposed to the principle of 
subrogation. Where a party is entitled to subrogation as a matter 
of law, the Department, of course, recognizes and pays them and 
will not make any defense in a lawsuit. 

But the legal rights of the parties have been determined by the 
Supreme Court. There is no legal right to recover at all from the 
United States as the result of this disaster. 
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Mr. Hype. The point I made is assuming there was negligence—— 
Mr. Lirrrn. Even if there was negligence, there is no legal right. 
Mr. Hype. Under the Tort Claims Act? 

Mr. Lirrr. That is right. 

Mr. Hype. Let us get that cleared up. Assuming there was negli- 
gence and a legal right under the Tort Claims Act, the Department 
would have no objection to subrogating claims as such ? 

Mr. Liarrin. That is correct. But our position is that here the legal 
a have been determined, so at the present time we are not con- 
sidering those legal rights. We are considering something else. 

In connection with that something else—— 

Mr. Hyper. That is the point I make. As a claims committee we 
consider this case on a much broader scale than on the basis of the 
narrow legal rights involved. 

Mr. Lirtin. Yes. I want to indicate what I think the Depart- 
ment’s views are with respect to that, and that is this: 

If this claims committee makes an award to the insurance company 
because there was negligence here, even though there is no legal lia- 
bility, then it is treating these insurance companies differently from 
the way thousands of citizens of the United States are treated when 
they are injured by negligent conduct of the United States which 
comes within the scope of the discretionary function exemption. 

Mr. Hype. Those are the cases which get into the claim bills. 

Mr. Larrry. For the most part the Congress made this specific 
exemption in the Tort Claims Act. Perhaps some come here but I 
am fairly confident most of the cases are lost in the courts and that 
is the end of it. 

Mr. Hype. They don’t come here just because there is something 
informal about this business. 

Mr. Lirtrn. One of the purposes of the Tort Claims Act I under- 
stood was to reduce if not eliminate the number of people who would 
come here. 

Mr. Hype. That is right. That is why I think that act has been 
too narrowly construed by the courts and perhaps need amendment. 

Mr. Lirrin. If that is so our position would be this, and it was 
also expressed by the Department of the Army—there should be a 
general revision of the Tort Claims Act applicable to everybody rather 
than a revision which would give insurance companies over $40 million 
riding on the backs of widows and orphans, and which would leave 
most other people uncompensated. 

Mr. Hype. I don’t think amount has anything to do with the moral 
obligation. Either a large amount or the smallness of it, one way or 
the other. 

I think we have to decide the moral obligation or the obligation, 
whatever its form, of the Government. After we decide that then we 
go into the question of the amounts. 

Mr. Lane. Mr. Liftin, in the report of the Attorney General last 
year to this committee, they used these words: 

No legal or equitable basis can be found to support the position that the 
Government is responsible, or should assume responsibility for the explosion 
at Texas City. 


Mr. Lirttin. Yes. 
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Mr. Lane. In other words, you said that; and that the Department 
would not take a position one way or another, but that there was no 
legal or equitable basis. 

Mr. Lirrtn. Yes. 

Mr. Lane. In the statement that you have offered here today you 
say that the Department of Justice has no objection to the enactment 
of a relief bill. 

Mr. Lirrin. Yes. 

Mr. Lane. For the benefit of the victims of the disaster, on the 
measures considered by the Congress, and getting the Department’s 
views, that would provide for a relief bill, without assuming that 
the Government was negligent in the event of death. 

Now, has not the Department’s opinion differed a little bit this 
morning from what it was a year ago ? 

Mr. Lirrin. I do not think it does. I think it means 

Mr. Lane. The last time you told us there was no equitable basis 
for relief. 

Mr. Lirrrn. We do not feel that there is any equitable basis, but 
at the same time, I think it should be said, as was said before the 
Senate committee, that we would not oppose a bill that provided 
for the maimed people and crippled people and individuals who suf- 
fered property damage, although we do not believe they have any 
equitable or legal right against the Government to this, but if the 
Congress 

Mr. Lane. W ants to grant a gratuity—— 

Mr. Lirrix. Wants to make a gratuity, we would not object to 
giving a gratuity to the individuals who suffered such great losses 
down there. 

Mr. Brickrietp. But on that point, suppose a man was damaged 
to the extent of $10,000 and the Government gave that man $10,000 
and he had already collected $4,000 from the insurance company. 
Now, the insurance company is precluded om claiming or receiving 
back what it has paid claimant—and we are giving the individual 
$10,000, so he would recover, counting the $4,000 from the insurance 
company, almost half again his actu: ul dam: ges. 

Mr. Lirrin. The Senate passed a bill last year which, while not 
being precisely what we have recommended at is one we had no 
objection to, and they handled that problem by providing that they 
could not recover for any part of the loss that had been covered by 
insurance, for which there had already been a reimbursement. 

Mr. Lane. I remember that, too. 

Mr. BrickrieELp. If the Government feels that it is morally respon- 
sible in this instance, and it pays the full amount of the damage 
sustained by the individual, what difference does it make, if any, to 
the executive department whether that individual is compensated 
or repaid in the amount that the insurance company had given in the 
first instance ? 

Mr. Lirtin. Well, we start off with a different premise; we start 
with the premise that the Government would not be satisfying any 
legal, moral, or equitable obligation ; it would be merely giving to the 
yerson who has suffered a great disaster, a payment; and that should 
be a gift only to those who the Government thinks are appropriate 
beneficiaries, and that is, the individual who has sustained and suf- 
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fered a loss, but not from the standpoint that the individual might 
properly be entitled to it. But where the insurance companies have 
collected premiums, certainly they should not be the object of Govern- 
ment bounty. 

Mr. Lane. Have you finished your statement ? 

Mr. Lartin. Yes, Mr. Chairman. 

I would be happy to answer any further questions or to respond to 
any other matters that may be brought up. I have attempted to reply 
to any charges of negligence that may have been made in the court, 
or that may have been made here. I do not recall any that have not 
been covered. If so, I will be glad to deal with them in a statement 
that will be submitted. 

Mr. Lane. Attorney Liftin, do you mind returning later in the 
afternoon, say at 2 o'clock? Some of the committee members were 
called away and they may have a few questions to ask at that time. 

Mr. Lirrin. I would be very happy to come back. 

Mr. Lane. Will you tell me, also, before we suspend the hearings 
for the morning, is there any of these bills that have been presented, 
whether from the other side, the Senate side, or this side, that the 
Department has favored ¢ 

Mr. Larrin. Well, the bill that passed the Senate last year, the last 
term, is one that we had no opposition to, and we have recom- 
mended 

Mr. Lane. Briefly, what did it provide? 

Mr. Lirrin. It provided for 

Mr. Lane. I wanted to get this into the record. 

Mr. Lirtin. That provided for payment of claims to individuals, 
and just to individuals, for personal injuries, death and property 
damage, with a limitation, an upper limit on the amount that could be 
awarded—lI do not have the precise figures 

Mr. Lane. Under which a Commission would be set up ? 

Mr. Lirrin. No; that did not provide for a Commission ; but it pro- 
vided that the Department of the Army would determine the amount 
of the claims and then report them back to the Congress. 

Mr. Lane. That is very true. The Secretary of the Army should 
investigate all claims. 

Mr. Lirrin. Yes. 

Mr. Lane. Resulting from loss, death, and certain property in- 
juries, resulting from the disaster. Am I to understand now that 
there was some opposition to that because, after all, the Army has 
never felt that they were responsible at any time for the Texas City 
disaster ¢ 

Mr. Lirrin. The reference of the matter to the Army, and the 
provisions for reporting back to the Congress, would not affect our 
views of the bill. Of course, if reference were made to some other 
Commission, we would have no objection, and if that Commission 
were permitted to make awards on what it found, we would have no 
objection. We believe, however, that there are some undesirable 
features in the Commission which are contemplated by the bill now 
under consideration. 

Mr. Lane. Is that the bill, H. R. 8572? 

Mr. Larrin. Yes. For one thing, it appears to contemplate a part- 
time commission which we think would be both expensive and would 
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unduly extend the determination of this matter. And then it would 
relieve them from all of the usual safeguards with respect to the 
obligations and restriction upon Government employees; and we think 
that that is undesirable. But we think that a separate commission, 
whether within the executive branch or any agency at all, not neces- 
sarily the Army, with members and employees performing their 
duties on the same basis as other employees of the Government, on 
a full-time basis, would be the appropriate way of having claims 
reviewed and adjudicated. 

Mr. Brickrietp. How about placing jurisdiction in the district 
court ? 

Mr. Larrin. Our feeling is that that would be—— 

Mr. Lane. Do you think it would be fair to give jurisdiction to the 
district court down in Texas to litigate this Texas City disaster, with 
all of the claims, with all the lawyers, coming from down in that 
section ? 

Mr. Lirrin. I am not sure that that would be in the best interests 
of the Government. To protect the Government’s interest 

Mr. Lane. It would not protect the interests of the taxpayers in 
every other section of the country ? 

Mr. Lirtr. I do not think so; I agree with that. It is quite 
obvious that the judges would not hear these matters. 

Mr. Lane. In other words, they would use another lawyer to act 
as a master, in the same association, in the same State and everything. 

Mr. Lirrin. So that they would have to have these cases parceled 
out to any number of private attorneys, acting as special masters, 
perhaps, and I think it would be more expensive, because they would 
be entitled to substantial fees for the time they spent, in addition to 
the awards that were being made, and you would have this all being 
done by a group—— 

Mr. Lane. And with all due respect to all the matters that might be 
involved in the situation, it would not look good, from the standpoint 
of the rest of the country. 

Mr. Lirrin. We believe that it would not be the desirable solution 
to the problem. 

Mr. a Well, if you will be good enough to return at 2 o’clock, 
we will appreciate it very much. 

Mr. Lirrin. Yes. 

Mr. Lang. Thank you very much. 

Mr. Larry. I will be happy to return, and I want to thank you for 
vour patience in listening to me. 


AFTERNOON SESSION 


(The hearing was resumed at 2 p. m. of the same day.) 

Mr. Lane. The subcommittee will come to order. 

Mr. Liftin, I am waiting Congressman Forrester’s return, and 1 or 2 
more of the members who might like to ask you questions. I have 
another attorney, Mr. Leachman. He would like to speak for a few 
minutes. 

Mr. Lartin. Yes, sir. 

Mr. Lane. It is a pleasure to have Mr. Leachman, one of the attor- 
neys from Dallas, Tex., who represents some of the claimants in this 
Texas suit. 
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Go right ahead, Mr. Leachman. 


Mr. Leacuman. Thank you, Mr. Chairman and members of the 


committee. 
STATEMENT OF N. L. LEACHMAN, ATTORNEY, DALLAS, TEX. 


Mr. LeacnMan. It is a privilege to appear here briefly. I know you 
have many things that require your attention, and I want to have a 
few things to say orally, and then I would like the privilege of supple- 
menting ‘it, if I may, w ‘ithin the same period of time, 2 weeks, that you 
indicated would be agreeable to Mr. Liftin, to give you some further 
data. 

Mr. Lane. We will be glad to have it. 

Mr. LeacuMan. I represent some 140 different clients, all of whom 
are individuals. There may be a corporation or two, but it will be 
small. They are primarily death and injury cases. 

Mr. Lane. Subrogation claims ? 

Mr. Leacuman. No, sir. And I want to direct the committee's at- 
tention to the proposition that Mr. Liftin, of the Department of Jus- 
tice, has emphasized and underlined—the fact that there are some 
subrogated insurers here, and, listening to him, you would have the 
impression that this is solely a claim on behalf of them. 

On behalf of my clients, I would like to disabuse the committee’s 
minds of any such view, if they have it. I might say that I think the 
insurer is entitled to its rights, just as much as an individual, although 
I do not want the individuals to be deprived of any rights they have 
because of the insurers. 

I would like to call the committee’s attention to this one basic fact 
that is of considerable importance as I see it. There has been a lot 
of talk about legal liability and negligence and so on. We know we 
are here as a matter of grace. Whatever C ongress may do will be as 
a matter of grace and not as a matter of legal right. 

But in talking about legal questions they say - that there is no negli- 
gence and, in the same breath, they file this morning with you a docu- 
ment prepared on behalf of the Government in which this appears 
on the third page: 

The Government has never contested the well-known fact that ammonium 
nitrate is considered to be a dangerous article. 

Well, I do not see how they could consider it otherwise. 


It has long been regarded as such by the Interstate Commerce Commission * * * 
in their regulations. 

If it was a dangerous article and the Government manufactured it 
and put it into circulation, they had the duty of giving sufficient warn- 
ing to everyone who would be exposed to it in any foreseeable way. 

In that same connection Mr. Liftin made the statement, which was 
a pretty accurate statement: If they had put some water on that 
ammonium nitrate quickly and in sufficient volume, that probably 
there never would have been an explosion. 

Well, that gets right back to the Government’s negligence. It is 
so clear and so certain. The Government knew it was dangerous. 
The Government knew or ought to have known that if there is a fire 
in a cargo of it contained in the hold of the vessel where you have 
confinement and heat and pressure, the way to put it out is with cold 
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water. Therefore, they had the duty to instruct everyone that if 
there was a fire, give it a lot of water fast. If you do not, it will 
explode. The Government did not give that kind of warning. 

Mr. Liftin says everyone knew it was ammonium nitrate. He be- 
lieves that everyone is a college graduate and a chemist. I am some- 
what of an educated man but I did not know what ammonium nitrate 
was. Tosay “ammonium nitrate” on the bags does not give a warning. 

I represent Mrs. Comstock, one of your constituents, Mr. Chairman. 
I represent the children of the deceased employees of Monsanto Chem- 
ical Co. They were working in the Monsanto plant. They were not 
on the dockside. I am safe in saying that 99 percent did not even 
know that there was a boat called the Grandcamp being loaded with 
anything. They had no notice or warning of any kind and the Gov- 
ernment, in manufacturing this very dangerous instrumentality, and 
in the supplementary written statement which I intend to file I will 
enumerate as briefly as I can and as pointedly as I can, the scientific 
knowledge that the Government knew or should have known prior 
to Texas City. 

(Norr.—The supplementary statement referred to was not fur- 
nished. ) 

He says it was used safely for many, many years. I disagree with 
him on that. This particular product, this FGAN with 1 percent 
PRP, was just conceived in 1943 and put into use. It was a new 
material. 

So, we will be able to show, and we have shown in this record, that 
ammonium nitrate and FGAN particularly—when mixed with about 
1 percent of this PRP—petroleum-rosin-paraffin—is highly danger- 
ous, especially so when confined and subjected to heat and pressure. 

I want to look right down here and in a few words I will give you 
at this time just a little bit of the pre-Texas City knowledge. For 
example, these Cairns-Hercules patents. That patent was secured, 
I believe, in 1941 or thereabouts. Mr. Liftin stated this morning that 
they talked a lot about the Hercules patent. All that coating on the 
product was to keep it from getting damp and it would also tend to 
make it more explosive and with more definiteness. 

The major purpose was to make it more explosive which was done. 

In 1941 the Ordnance Safety Council of the Army warned of the 
danger of ammonium nitrate. It had long been used for explosives 
in airplane bombs. That is the reason the Government built these 
plants to manufacture ammonium nitrate to use in bombs for air- 
planes. These blockbusters were made of it. When the British dis- 
covered RDX they no longer needed these plants. 

The Canadians objected to and did not use an organic coating on 
this ammonium nitrate prior to Texas City because it was dangerous 
and the Government knew about it. 

The Agriculture Department in 1945 published Bulletin 713 full 
of warnings about the danger. 

Mr. Boyte. This is all cumulative. It is all in the record. I do 
not see the purpose of reintroducing that which is already in the 
record. All of this was completely covered by 2 or 3 individuals and 
in reviewing the record I see it was touched on before. 

Mr. Leacuman. I was not here in the prior meeting. 
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Mr. Lane. Mr. Leachman represents some one-hundred-and-forty- 
odd claims and I think in fairness to him we should give him a chance 
and he will submit a statement to me. 

Mr. Leacuman. I do not want to trespass on the committee’s time 
and I do intend to get up this statement. 

Mr. Boyz. I did not mean to foreclose you. I felt it was already 
in the record. It was only cumulative and did not have any further 
evidentiary weight. But in light of what the chairman said I am 
quite willing to withdraw my objection. 

Mr. Lane. These claims you represent—have they received some- 
thing? 

Mr. LeacuMan. Practically all of them. Practically all the people 
I represent were employees of Monsanto Chemical Co. whose building 
was a short distance from the place of this explosion and the force of 
the explosion did terrific damage to that building and to all the 
employees in the plant. 

Mr. Lane. So they had to erect, the building all over again ? 

Mr. Leacuman. Yes. And under the Texas law there were bene- 
fits paid in death cases of $7,200—$20 a week for 360 weeks. Then, 
in nonfatal cases under the compensation law, the most they could 
receive would be $20 a week multiplied by 400 weeks. But the amount 
paid varied depending on the nature and character and extent of the 
injuries. 

Mr. Lane. Did they have specific compensation for loss of an eye 
or leg? 

Mr. Leacuman. Yes, sir. They have specific benefits as well as 
the general. 


Mr. Lang. The workmen’s compensation law in Texas was not too 


liberal ? 

Mr. LeacumMan. No. The benefits were $20 a week. 

Mr. Lane. Is there aid to dependents under that act besides $20 
a week to the wife? 

Mr. LeacuMan. It is $20 a week if you are single or married with 5 
children. It is $20 a week. 

I might say this, I feel my responsibility quite heavily in this mat- 
terand [should. In my representation I have a list of 35 or 40 college 
graduates of the Massachusetts Institute of Technology and other 
colleges—engineers, civil and mechanical—very fine citizens that have 
fine young wives and 2 or 3 or 4 children, and it is not right for that 
fine young life to be snuffed out and to have only a meager com- 
pensation benefit. 

Mr. Lane. Most of these young executives in there were college men 
with degrees and some were the leaders in their class in school, selected 
by the Monsanto Co. because they were outstanding in their college 
careers. 

Mr. Leacuman. Yes. This young widow who lives in your district 
is the wife of a doctor who was 38 years of age. He was one of the 
finest chemists in the United States. Had he lived he would have 
finally become president of the Monsanto Chemical Co. He had that 
much capacity. She gets $20 a week for 360 weeks—$7,200. He is 
outstanding. But there were any number of others comparable who 
did not have quite the promise which he had. But they were college 
men with great futures and I hope this Congress will do something 
about giving these people relief. 
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This is a wartime disaster and the Government is responsible for it. 

Mr. Lane. We thank you very, much Mr. Leachman. You will 
submit your statement w ithin a couple of weeks. 

Mr. Leacuman. Yes, sir; if you will permit me. 

Mr. Lane. The committee will take a short recess. 

(Whereupon the committee took a 5-minute recess. ) 

Mr. Lane. Now, Mr. Liftin, will you sit down here for a minute. 
You do not mind if Congressman Clark Thompson who represents 
that section of the country asks you a few questions. He is a visitor 
and is more interested in this than anyone in the Congress of the 
United States so he would like to ask you a few questions. 

Mr. Lirrryx. I certainly appreciate the opportunity and privilege 
of answering any questions which can throw more light on this issue. 


STATEMENT OF HON. CLARK W. THOMPSON, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF TEXAS—Continued 


Mr. THompson. Thank you very much, Mr. Chairman, for this 
opportunity. I wonder if it would not be well, for the benefit of any 
members of the committee who were not on the committee last year to 
review exactly what happened so far as I, as the author of the present 
bill, have been concerned, to remind the new members and old mem- 
bers that the beginning of this legislation was a resolution which I 
introduced into the House after the Supreme Court decision was 
rendered—the decision which was adverse to the Texas City claimants. 

The substance of that resolution was an instruction to the Judiciary 
Committee or a subcommittee thereof to investigate the Texas City 
disaster and to find out whether there was any liability on the part 
of the Government and, if so, by what means those injured and dam- 
aged could be compensated. That, I think, is the bill in effect. 

Mr. Lane. That is right. 

Mr. THompson. That resolution was the authority for the gentle- 
man from Maryland, Mr. Hyde, and the gentleman from Illinois, 
Mr. Jonas, to go to Texas. ‘Your findings | showed liability on the 
part of the Government. It was asa result of your recommendation 
that a later bill was introduced which covered all claimants and finally 
passed the House. The Senate altered it somewhat. 

That brings us to this point: The House and Senate versions were 
so radically ‘different before the conclusion of the session that there 
was no opportunity to bring the two back to conference, so both bills 
died on the calendar. However, both the House and the Senate had 
established their belief that the Government was responsible and 
should settle the claims. 

Now we come to this session of the Congress and, on the face, the 
necessity for introducing a new bill. I have never differentiated 
between people who had a claim on the Government. I debated a 
long time in my mind, knowing the feeling of the Department of Jus- 
tice on the subject of "subrogated claims, as to whether I should spe- 
cifically exclude them from the bill you have under consideration. 
They are not specifically excluded, nor are they specifically included. 

I felt this way: That is a question of policy to be decided by the 
Congress. Whatever I had said in the bill, perhaps, would not have 
affected the setting of that policy. There seems to be a difference of 
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opinion as to what to do about subrogated claims. I am not a lawyer 
and do not want to assume the prerogatives of this committee. That 
brings us to this point, and this is what I would like to ask the witness: 

If I have understood you correctly today in this hearing and yes- 
terday before the Senate Judiciary Committee, the whole basis of your 
objection to the bill is that it includes subrogated claims. That is 
correct, is it not ? 

Mr. Lirtin. We have objection to some of the procedural aspects 
of the bill but the basic objection is that the effect of the bill is to make 
insurance companies its principal beneficiaries. 

Mr. THompson. That is what I am getting at. May I assume this 
that you have no objection to the payment of the individual claims 
other than insurance? 

Mr. Lirrin. That is correct. As a grant and as a genuine relief 
measure. 

Mr. THomrson, Whatever you call it, the results are the same— 
to compensate those injured. 

Mr. Lirrin. Yes, Our recommendation is that there should be a 
eoren limit on property claims and $20,000 on death and injury 
claims. 

Mr. THompson. That would be the prerogative of the Congress and 
the Congress would set it at a proper figure and that could only be 
determined by examining each individual claim? 

Mr. Lirrrn. And that was as a pure relief bill and not on the basis 
of what they would be entitled to get from the Government. 

Mr. Tuompson. Perhaps so. 

Mr. Lirrin. There is no magic in the numbers we have selected. 
I think your statement is correct that we have no objection to com- 
pensation. We would not oppose a bill that provides compensation 
for the individual claims, for death claims, personal injury claims 
and property damage claims. Our basic objection is to have the 
insurance companies use this as a basis of getting a windfall from 
Congress. 

Mr. THompson. So, Mr. Chairman, we are up against a policy mat- 
ter on a very high level as to what to do on subrogation claims. I 
would like to state for the record as I have to all of you individually, 
I have no insurance company claims in my district so far as I know. 
I have all the personal injury and damage claims within 10 miles of 
my home. I am primarily interested in settling these claims and with- 
out wanting to go into any history on it. They are poor people and 
people who need help desperately and I am more interested in these 
cases. 

However, I do not feel like excluding anyone in a bill of mine but 
whatever the committee decides to do about that I would accept as 
being wise. 

I would like to make one other comment, Mr. Chairman. 

Some newspaper publicity has been given to the fact that there 
was some large corporate claims now being considered to be taken care 
of in this bill. That is not necessarily true that I know of. There is 
no claim on record before this committee that I know of. This bill is 
for the relief of those injured. 

I talked to one of the representatives of one of the firms which 
sustained the most loss of any—the Monsanto Chemical Co.—yester- 
day and today. They were a little disturbed by the publicity and 
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joined with me in feeling it was uncalled for since they filed no 
claim. They were principally interested in the people who still 
work for them who were damaged or injured—taking care of the 
widows and families of those who were killed. And naturally, as 
any citizen might, they would like to be able to come to Congress 
or any other forum and ask that any uninsured losses be taken care 
of. But they are perfectly willing to abide by any means set up for 
determining the amount of their damages. 

As of now, there are no claims on file at all, and the idea that any 
settlement on this bill is for the purpose of giving so much money 
to anybody is entirely incorrect, Mr. Chairman. 

Mr. Lang. Thank you, Mr. Thompson. 

Section 3 (a) of the bill says: 

The commission shall receive, investigate, and allow claims against the United 
States for damages whether personal injury or property damage sustained by 
individuals, firms, associations, companies, or corporations. 

That takes in every kind of claim. 

Mr. THomrson. That is correct. 

Mr. Lane. Every kind of claim that might be placed before this 
Commission. 

Mr. Tuompson. To repeat myself, Mr. Chairman, I put it in be- 
cause I did not feel it was up to me to establish whether one type 
of claim or another should go in. But in the wisdom of the com- 
mittee you will decide what is proper. 

Mr. Lane. Thank you very much, Congressman Thompson. 

I do not think we will have to keep you, Mr. Liftin, any longer. 
Mr. Boyle has no questions and Congressman Forrester, who thought 
he would come back to ask you a few questions, has evidently been 
kept occupied on the floor of the House. 

Mr. Bortz. Mr. Thompson, may I ask one question? Would your 
investigation tell us how many people in this whole picture who have 
had any relief whatever ? 

Mr. Lirrin. I believe we would have some information on the claims 
filed in the names of individuals in which there is no allegation of 

ayment by insurance companies or that their claim is being made on 

ehalf of insurance companies. Whether there would be undisclosed 
insurance company interest in these claims I do not know; or whether 
these people had compensation for claims other than those they sued 
for, we would not have any way of knowing. But in the course of 
litigation we analyzed the claims and found that only about 20 per- 
cent of all claims filed were claims in which there was no insurance 
interest or in which corporate interests were not involved. That is 
about as close as we can come to the answer to your question. 

Mr. Lane. Mr. Brickfield, was the Department to give us the in- 
vestigations of the FBI? 

Mr. Brickrteip. At the end of the district court case in Texas in 
which the Government had lost, FBI investigators were sent to Texas. 
Forty or fifty of them spent the better part ‘of a year on the case and 
they collected information and data respecting all these claims. 

However, about that time, after the expiration of a year, the 
Government won a reversal in the circuit court of appeals and they 
stopped evaluating the various claims. They had other things of 
greater urgency to do at the time. So, they now have in the Depart- 
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ment of Justice raw files, not properly evaluated, although they have 
the information and evidence on which to evaluate them. 

Mr. Lirrin. That is correct. 

I think we indicated at the last hearing that there was some prob- 
lem involved in turning all the FBI files over to this committee. But 
I am sure we can work out something whereby all the information 
you want can be made available to you. 

Mr. THomeson. Can I ask you one other question? The policy of 
on Government has not always been to throw out Sabstiguhed baiting 
ras it? 

Mr. Lirrin. Correct. We have a very limited position here. That 
is that, so far as any legal rights are concerned, those legal rights 
went along with the lawsuit. These subrogated insurers brought 
their lawsuit and they lost it in the Supreme Court—not on the ground 
that they were subrogated claims but that they did not have any legal 
rights against the Government. So their legal rights have been ad- 
judicated. 

Our position is that so far as any act of relief or grace is con- 
cerned, we are convinced the Government was not at all negligent and 
in the absence of negligence there is no appropriate basis for pay- 
ment of the insurance companies. 

Mr. THomerson. Whether limited or otherwise ? 

Mr. Lirrin. That is correct. 

Mr. THomrson. This committee last year intended to settle 40 per- 
cent of the claims and afterward raised it to 50 percent. 

Mr. Lirrrn. It is our position that they are in the business of tak- 
ing risks and having taken them and received the premiums and re- 
ceived the payment they are now asking that the risk be transferred 
tothe American taxpayer. 

Mr. Lane. And you say that isa windfall ? 

Mr. Lirrin. The Monsanto Co. did file a suit for $50 million. 

Mr. THompson. There was a suit for $50 million. But they will 
sue for a much higher figure than they think they will get. 

Mr. Lirttn. It is usually based on the claims filed in court and 
that is, I think, the basis of these other charges. 

Mr. THompson. If Monsanto comes to me with a claim I think I[ 
will argue with them if it is something like several million dollars. 
But the individuals should be compensated. 

Mr. Lirrin. We have never expressed any opposition to compensa- 
tion as a relief measure whatever is involved. 

Mr. Lane. Thank you very much. You have been very patient and 
have accommodated us in sitting around here this afternoon and [ 
know the committee appreciates it. 

Mr. Lirrin. I am sure the patience has been on the side of the 
committee. 

Mr. Lane. Now, Judge Bryan or Mr. Markivell, is there something 
you want to add ¢ 


STATEMENT OF AUSTIN Y. BRYAN, JR., ATTORNEY, HOUSTON, 
TEX.—Continued 


Mr. Bryan. May it please the chairman and gentlemen of the com- 
mittee, I should like in a very few minutes to make this short state- 
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ment. Mr. Liftin has done a very good job in setting up some straw- 
men to strike down in his own opinion. In the Senate hearing yester- 
day Mr. Liftin said on subrogation that-the Department was not 
oppeden to it but he thought the subrogated companies should prove 
e negligence of the Government. We are all willing to accept that 
ardstick and we have done that 3 different times before 3 different 
odies with the same outraged sense of findings. 

The district court, whose hearings were held, and these two com- 
mittees—first the regular committee of the House Judiciary and then 
the Senate Judiciary Committee—all men of different background 
and temperaments and every one of these groups has come up with 
these outraged findings of responsibility of the Government. 

I am sure here Mr. Liftin is confused in this very technical and 
narrow theory that we have tried our lawsuit. We have not tried our 
lawsuit. We have not had our forum. We have not been legally 
found not entitled to recover. 

Mr. Borie. The Supreme Court has decided that ? 

Mr. Bryan. Didn’t it find on jurisdiction ¢ 

Mr. Boyte. I think the finding just tells you you have had an adjudi- 

cation of your legal position here. As a member of the committee it 
occurs to me you ‘had to explain whether, as the first basis for coming 
in here and asking for equitable relief, why you did not have to pursue 
your remedies against the individuals whose negligence appears patent 
in this case. 

Can you answer that ? 

Mr. Bryan. We did pursue it against the Government. 

Mr. Borie. You misconceived the proper party defendant. I think 
you thought you had a live one in the Government and I think the 
adjudication of the Supreme Court has established categorically that 
you misconceived the true defendant. Just as one member of this 
committee, I continue to find myself trying to help you exonerate 
yourself from not going ahead and suing one or a lot ‘of defendants 
in this case. 

Judge Bryan. Because, Mr. Congressman, assuming you are correct 
that there are other tort feasors involv ed, a plaintiff has a right to 
sue one or all of them. We chose the one which under the basic law 
of manufacturer’s liability was the one who had the paramount and 
continuing responsibility for failure in the particulars we set forth. 

We have been told we did not have a forum to try that issue in and 
we are here under the constitutional right of petition and I readily 
grant that we are not here in the sense we are beggars but we have 
been here with a right to lay before you these facts and if they do not 
justify a finding of negligence we have no right of appearance nor 
appeal to the conscience of the C ongress. 

It is on this basis that I would like to return to Mr. Liftin’s argu- 
ment. 

Mr. Boye. I think you have to proceed first and as you start on the 
threshold of this case you come here in an actual trial de novo with 
the finding against you by the Supreme Court of the United States. 

The first question it occurs to me is that you misconceived your de- 
fendants and before I would have to think of giving you equitable 
relief I would like to have you see if you could excuse yourself from 
your failure to go ahead and make all of these people in the record 
parties defendant whose negligence contributed to this catastrophe. 
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Mr. Bryan. Mr. Congressman, wouldn't you want the Govern- 
ment to explain why they did not do likewise ? 

Mr. Boyt. In handling this particular case the onus at this time 
rests with the Government to do nothing. If you are going to construe 
this as a court of equity, as a court superior to even the Supreme Court 
of the United States, you will have to invoke the equitable principle 
and whether the doctrine of clean hands is the generic principle or not, 
I do not want to say, but it would seem to me that you almost have to 
open the door before you go further in these proceedings. 

Mr. Bryan. Would you consider these facts ? 

We sued the Government because it was the manufacturer and still 
continues to be the paramount source of the material. The Govern- 
ment sued the other people for $400 million to recoup for anything the 
Government may have to pay in the litigation or here. There is a suit 
pending for $400 million for the French Government to the United 
States. That is the usual procedure. 

Mr. Lane. Where is that procedure? 

Mr. Boyte. I do not buy that, and you do not. That merely gives 
the people who are faced with the proposition of defending this litiga- 
tion—that they would have to exhaust every legal possibility that 
inures to their basic position. I think it is a good piece of legalistic 
technique. 

Mr. Bryan. I am suggesting that is the usual method by which 
tort feasors secure help from the other tort feasors. 

Mr. Bortz. Yes. But the primary obligation on the part of the 
plaintiff to review and research and investigate his position to the 
extent that he can go ahead and file suit in a proper forum against any 
or all individuals whose liability contributed to the occurrence is there. 

Mr. Bryan. Would you feel it is mandatory that he must do that? 
The courts do not make it that way. 

Mr. Bortz. I do not think it is mandatory. I say it is almost neces- 
sary to obviate the situation you find yourself in right here. 

Mr. Bryan. We are here seeking a right of petition. But don’t 
you consider it has enormous bearing that two committees and the 
House Judiciary have found overwhelming grounds of negligence on 
the part of the Government and that should have a bearing with any 
member of the committee. It is your own group that has determined 
this and has established the negligence. Will you listen to this case 
as a parallel to the case of Pope v. United States (Supreme Court of 
United States, vol. 323, p. 1). 

It dealt with the effect of a Court of Claims judgment in work done 
for the Government. The Court of Claims held against the contractor 
Pope. Pope was found to have done a job and the Government got 
the benefit of it. Notwithstanding the judgment which was final and 
certiorari was denied, Pope came as we do to petition Congress to 
discharge its conscience which he could not enforce in a court. Con- 
gress did pass a bill giving special jurisdiction to the Court of Claims 
to determine. Congress said, “we could waive liability and we accept 
it.” But the Court of Claims was given jurisdiction to fix the amount. 
The Court of Claims ruled it did not make a proper case of jurisdic- 
tion and that the act was unconstitutional. 

In the Supreme Court it made these points—— 

Mr. Forrester. Was that the flood control case? 
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Mr. Bryan. No, sir; there was dirt work. It was done here in 
Washington. 

So they took the position that just as Mr. Liftin has taken and as 
the Department of Justice took it in the case before the Supreme Court 
that you have had your rights legally determined. You have lost 
vour law suit and you cannot overrule the Supreme Court. You can- 
not establish liability. 

The Supreme Court throws that back and says— 

* * * we do not construe the Special Act as requiring the Court of Claims to 
set aside the judgment in a case already decided or as changing the rules of 
decision for the determination of a pending case * * * The Special Act did 
not purport to set aside the judgment or to require a new trial of the issues 
as to validity of the claims which the court has resolved against the petitioner. 
We are not seeking to set aside any language of the Supreme Court 
on jurisdiction. 

Now the judgment continues: 

While inartistically drawn the act’s purpose and effect seem rather to have 
been to create a new obligation of the Government to pay petitioner’s claims 
where no obligation existed before. And such being its effect, the act’s impact 
upon the performance by the Court of Claims of its judicial duties seems not 


to be any different than it would have been if petitioner’s claims had not been 
previously adjudicated there. 


We perceive no constitutional obstacle to Congress imposing on the Govern- 
ment a new obligation where there had been none before, for work performed by 
petitioner which was beneficial to the Government and for which Congress 
thought he had not been adequately compensated. 

Here the Government is found in the act of responsibility. We are 
suggesting that if the facts justify it you should, too. This very mis- 
leading type of legalization that Mr. Liftin has shown himself gifted 
in—suggesting that because the Supreme Court held they had no juris- 
diction we are thrown out legally —— 

Mr. Forrester. There is nothing wrong about that. 

Mr. Bryan. We are trying it before the constitutional forum of 
the Congress. 

Mr. Forrester. But you are before no forum now. 

Mr. Bryan. Yes. And the Supreme Court recognized that it does 
not bar the right of subrogation here. The Department is not op- 
posed to subrogation if they will prove negligence. That is what he 

said yesterday in the Senate hearing. We have a transcript of the 
record. 

I have been here for 2 years to prove negligence. Is it a fair ques- 
tion? Did we prove it and do not the reports of this committee show 
we did prove it? On policy, I have no right to intrude on that. I 
recognize, on behalf of the insurers that if this committee decides to 
refuse the payment of subrogation claims you have the right to do so 
and we have no right to complain. We would be disappointed, but 
since Mr. Liftin has used the approach he has to bring some facts 

Mr. Boye. It seems the question that I urged is preliminary to all 
of that. I am going to agree with the statement of the law as stated 
in volume 323, Pope versus the United States. I do not quarrel with 
that at all. But I want you to resolve if you can that you misinter- 
preted the true defense. 

Mr. Bryan. My authority is volume 323 of the reports. I do not 
know a higher authority on the constitutional power of the two Cham- 
bers of Congress. 
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Mr. Boye. I do not think we are bound by that. You are talking 
here to an equity court and we are sitting here now and everything 
that might weigh on the ultimate finding we should test. Before you 
even get into that you can argue his position only in a general way. 
As one of the chancellors sitting agi, we do you get around the fact 
that you did not put these several other defendants in this case? 

Mr. Bryan. Because there are practical and legal reasons. The 
first is legal. The other defendants you are presupposing are in a con- 
dition or class of responsibility. We determined as attorneys and 
counselors in the State of Texas whether they were, under the law, 
with the other people who were present or concerned in a fiscal sense 
or otherwise and whether they were parties negligent. 

Secondly, we have a rule which is the multiple proximate cause rule. 
There may be as many proximate causes ait defendants and we are 
not obliged to sue all. 

Mr. Boye. Those are the same answers you gave the last time. 

Mr. Bryan. But they are basic and elementary. I cannot improve 
on them. 

Mr. Bortz. Why did you not come here after you had given that 
testimony and now want to give us further testimony and it seems 
to me you are just rebutting other testimony that is here. If you 
do not have additional testimony I do not know whether it is necessary 
to go through the very same thing again. 

Mr. Bryan. Would you listen to this, please ? 

Beginning in November 1953 these hearings began on notice to the 
Department of Justice and they have not proved that we were in 
error. Two weeks ago we had a hearing. They must have come 
out badly on the defense in the last hearing because we are here in 
response to the notice and asked leave to reply to any new matters 
which they did not take up before. 

Mr. Lane. I would like to verify that. The Department of Justice 
asked for further opportunity to come to this committee and we 
have given them that opportunity and we give you the same privilege. 

Mr. Bryan. That is all 1 seek. I have no desire to restate what 
I have already put in. I did rewrite some new material in the Senate 
and it seemed new material. I ask leave to introduce it in this record. 
It shows the precedents and findings; the Coast Guard revision of 
all its regulations and the embargo on this material and that there 
has been no coated material made since Texas City. And it has some 
other material which, if the Congressmen will bear with me a moment, 
gets back to the attitude of the Department of Justice. 

It has material showing the attitude of that Department and I 
would like to ask leave, if any of the members will ask Mr. Liftin to 
answer the ron he did not answer to Congressman Hyde this 
morning—all he did cannot justify a position of refusing to pay claims 
in subrogation where under a thousand dollars. Every department of 
the Government does it and his Department, too. 

How can he justify and claim the right when he simply comes here 
in the terms of a vendetta against the insurance companies and says 
“We do not think they should be paid—but we pay them every day 

dity to the position 


under $1,000.” I think that shatters any vali 
presented so far. 

Mr. Forrester. Does not the gentleman think the statute has any- 
thing to do with it ? 
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Mr. Bryan. No, sir. It is the policy. The statute does not pro- 
vide for it. In the earlier days the Department of Justice opposed 
it, but Attorney General Mitchell did rule on it. And in the Tort 
Claims Act when Congress showed the modern conscience of the 
sovereign and made it lable to litigation the Department of Justice 
took the position that subrogation claims were not valid claims. 

Mr. Forrester. Wasn’t that held to $1,000? 

Mr. Bryan. It is on military claims and in settlements no larger 
it was an administrative settlement. That is the administrative settle- 
ment. 

Mr. Forrester. That is right. 

Mr. Bryan. The Tort Claims Act permits you to sue for any amount. 

Mr. Forrester. You are talking about the Supreme Court decision 
some time ago that subrogation was in order. I remember the case. 

Mr. Bryan. The Supreme Court took occasion to find that this 
committee had traditionally and always paid 100 percent subrogation 
claims and it so states it in the opinion. 

Mr. Forrester. I remember the case. 

Mr. Bryan. And that is true to this moment. Neither this side nor 
the Senate side has failed where it pays a primary claimant 100 
percent subrogation. I recognize that it is a matter of policy. If you 
want to deny them entirely or in part, that is your essential decision 
and I, too, speak for those subrogated carriers that I represent. They 
read the figure of $28 million. The $41 million represents every kind 
of insurance, health and accident and life. But I suspect the best 
figure represented here in terms of insurance subrogation is $28 million. 

Mr. Forrester. If $41 million is the total amount would it all be in 
there ? 

Mr. Bryan. Life insurance is not subrogated. That is against 
public policy. It is only on property and finance. 

Mr. Forrester. But the great trouble is we are not bound by the law. 

Mr. Bryan. You are not, but you generally follow the accepted 
procedures of precedent, I presume. You have never subrogated life 
insurance companies. 

Mr. Forrester. You think we should anticipate about $28 million ? 

Mr. Bryan. That is my sincere estimate. 

Mr. Borie. That is not in harmony with Congressman Thompson’s 
observation. 

Mr. Bryan. I am not sure to which you refer. 

Mr. Borie. He made the observation that there is not any large 
amount of money going to insurance companies or insurance carriers. 

Mr. Tuompson. I did not intend to—— 

Mr. Boyte. I said that no one had filed claims for any such amount. 

Mr. Bryan. I would like to explain the corporate claims. The 
Department of Justice used these figures in this way: They first say 
$75 million corporate claims; $41 million insurance claims. But all 
the corporate claims include the insurance amounts. So, you have 
double and treble figures and add them up; but they are all included 
in the two groups. 

Monsanto sued for $50 million. Of that amount seventeen-million- 
three-hundred-thousand-odd dollars was for the benefit of insurers. 
They had a sworn statement of their claim of $5 million in insured 
losses. The balance was for what they thought was the value of 
trained personnel. In a court I do not think there is liability. 
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It peels right down. You take $12 million for Texas City Terminal. 
They have prepared a sworn statement in which the carriers have 
joined in a fraction over $6 million. These are misleading figures. 
They ought to bear full analysis and when you come down to the 
true figures you are not looking at the kind of figures they are talking 
about. 

The insurance companies feel they are here with a very bona fide 
claim and the reason why I explained the other day would allow this 
to be said. The figures are in the back if you take the time to look at 
them. They suffered in 1 year, in 1948, when the adjustments were 
concluded, 170 percent loss ratio. That is 170 percent over and above 
all the premiums they collected. But out of these premiums first col- 
lected comes 25 percent for the agents’ costs—the average accepted by 
the State. 

Forty-four percent is for operating. In the same period they not 
only lost 170 percent of the total premiums but you have to add 44 
percent and 25 percent, which is 69 percent, to the 170 percent. That 
is 239 percent which they lost in actual doilars and cents because of 
this disaster. All of the premiums had carried 214 times more than 
what they got and that was for a limited rate of 3 cents ver hundred. 
Whereas if they had known of these explosives they would have gotten 
8 to 12 times as much. 

It isnot a windfall. It has to be reported back to the State authori- 
ties. If you decide to pay the insurance claims it will be the public 
who will benefit. It goes under the supervision of the State authority 
fixing rates and the rates are fixed in accordance with it. 

Our position is a completely honorakle position and on the basis of 
the established custom of the Congress. If we have not made it good 
to three committees of Congress on 1 the solemn deliberation of the facts 
we may lose. But if we have established it we should be considered as 
properly here and entitled to your consideration. 

I have enjoyed working with you. 

Mr. Lane. May I ask you just 1 or 2 questions? 

You have been very patient. Now, Congressman Thompson, as you 
well know, is trying to work in harmony and in conjunction with this 
subcommittee and with the Congress trying to work out some legisla- 
tion here that will benefit the claimants back home in Texas and I a gree 
with the criticism that up to now there are no really big corporation 
claims pending. But I have not our bill before us. They could file 
claims. Any of these people have a right to whether big or small. 

Mr. Bryan. That is correct. 

Mr. Lane. They have the right to come in here in a certain period 
of time; 180 days; isn’t that right? 

Mr. Bryan. I can say this to you: The figures are in here and 
this is what Senator Johnson, for the subcommittee of the Senate, asked 
for with relation to the editorial referred to. In one claim they have 
$1,200,000. The actual claim is $700,000 or $800,000. Individual 
claims will come down and the water will bleed out before it is over. 

Mr. Lane. And one more question, Judge. You may have answered 
this previously but if you have I have overlooked it. At the time all 
of the attorneys and all the reputable men and women representing 
these claims in Texas decided about this test case, and the attorneys 
came in and made one claim here against the United States on behalf 
of them 
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Mr. Bryan. May I interrupt? That is not quite correct. Sev- 
eral hundred suits were filed and they were consolidated for trial of 
liability only. It was not a test case in that one case was chosen. We 
just used one case to try out a case on damages to get a complete Judg- 
ment. Under rule 54, making it a final judgment 1f the court so finds. 
That is the way it is tried. 

Mr. Lane. How many attorneys agreed as to the procedure fol- 
lowed ? 

Mr. Bryan. I think every attorney involved. In three suits the 
attorneys were sons of the court. They were withheld because of the 
court's relationship to counsel, but between them and the Government 
I have reason to think there was a tacit understanding that whatever 
resulted in the consolidated group the Government would agree it 
followed in the group. 

Mr. Lane. How many attorneys? 

Mr. Bryan. About 128 firms. There must be over 200 lawyers that 
had representation. 

Mr. Lane. In all these claims pending in the court, were all of these 
court cases pending as against the United States or against other 
defendants? 

Mr. Bryan. It was against the United States and as against other 
defendants, but not these same cases. There were other cases. The 
French Government initiated an admiralty proceeding, a limitation of 
liability on the ships. That first was in New York City. It was 
transferred to Galveston in which proceeding claimants could come in 
and file claims against the French Government. Under the procedure, 
the court issues a notice to everyone who might have a claim and each 
one who thinks he has a claim comes in and files. 

Incidentally, this is all that is left of three Liberty ships—just the 
bow section. 

They filed a limitation of liability proceding—a maritime proceed- 
ing—and required everyone to file. Then the United States Govern- 
ment filed a $400 million suit against the French Government and 
Lykes Bros. and that is pending right now. 

Mr. Lane. So these claims we are considering under this general 
bill take in people in litigation down there? 

Mr. Bryan. In terms they have been brought in under the mari- 
time proceedings to protect their claims. As the most deliberative 
examination revealed the real defendant was the shipper and manu- 
facturer—the United States Government—and they proceeded vigor- 
ously in that direction. 

Mr. Lane. Thank you, Judge Bryan. 

Mr. Bryan. May I have leave to have a copy of the FBI report, 
whatever has been filed here and time to answer it? That is for the 
reason that the full findings of the FBI investigation were a subject 
of bitter controversy. We have an order of the court to have the FBI 
produce the report that comprised three volumes. They violated the 
court’s order on the others. They are in the court’s records, 

There is a statement taken by the FBI agents of Commander Butler 
who wrote the Coast Guard regulations in which he says: 

In statement and interview with FBI, April 9, 1948, showing difference between 
pure ammonium nitrate and FGAN, stated: 


78228—56——_-9 
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The foregoing sections are applicable provided the theory is accepted that am- 
monium nitrate was being transported. However, the substance that was being 
transported was ammonium nitrate fertilizer, and no such substance was au- 
thorized for transportation by the regulations except under the descriptive name 
“nitrates n. 0. s.,” as shown on page N-196 (R., p. 27323). 

That appears contrary to the way the Department of Justice has pre- 
sented this statement. (See report, p. 27325.) 

This Commander Butler changed his statement : 

Commander Butler advised that since the United States Coast Guard hearing 
held at Galveston, Tex., in April 1947, at which time he testified that ammonium 
nitrate, was, in his opinion, the proper shipping name for the FGAN, he feels he 
was in error in this conclusion, as it is his belief that the fertilizer should have 
been called “nitrates, n. o. s.” Therefore, according to Butler, it would also have 
been correct to have shipped the FGAN on bills of lading under the shipping 
name “oxidizing material, n. o. s.”. This name was listed in the United States 
Coast Guard list of explosives and other dangerous articles and other combustible 
liquids. However, in Commander Butler’s opinion, the shipping name of “ni- 
trates, n. o. s.” should be given “preference over the name ‘oxidizing material, 
n. 0. s.’, due to FGAN’s high content of ammonium nitrate” (R., p. 27325). 

I challenge the Department of Justice not to bring a summary here 
prepared for the purpose at this late date of trying to serve the obvious 
purpose, but to bring the original reports because the FBI made a good 
investigation of the facts. "There are 150 places where high Govern- 
ment officials admitted knowledge of the dangerous char acter of this 
material, and they were simply “shipping it under this program and 
were taking all chances in doing it. That is overwhelming evidence. 
All the claimants are entitled to have that recognition. It is the most 
unnecessary disaster that has happened in the history of this country. 

Mr. Lane. Thank you. Mr. Markwell. 


STATEMENT OF RUSSEL H. MARKWELL, ATTORNEY, 
GALVESTON, TEX.—Continued 


Judge Markweiyt. Mr. Chairman and members of the committee, I 
am an attorney representing approximately 108 death claims, claims 
for damages arising out of this explosion in Texas City and some 
forty-odd personal injuries. 

I am a practicing attorney with the law firm of Markwell, Stubbs & 
Decker in Galveston, Tex., and was formerly district judge in the 10th 
judicial district of Texas. 

The Department of Justice has suggested that they have no oppo- 
sition to relief for claimants for personal injuries and for the statu- 
tory beneficiaries under the Death Act of Texas. 

In connection with the suggested limitation, I have prepared a 
statement of the existing law of limitations in death accidents. In 
substance, there are only 13 States now left in the Union where there 
is any limitation. There is no limitation in the District of Columbia, 
in Texas, nor in any existing Federal law under which the Govern- 
ment could be held liable. There is no existing limitation in the 
Employers’ Liability Act.. I would like permission to file this with the 
committee. 

Mr. Lane. You wish to have that become part of the record? 

Judge Marxwet.. Yes, sir. 
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(Statement of limitation of damages for death follows:) 


STATEMENT IN CONNECTION WITH THE LIMITATION OF DAMAGES FOR DEATH IN THE 
Proposep Britt To Provipp 4 METHOD FOR COMPENSATING CLAIMS FOR DAMAGES 
SUSTAINED AS A ResuLT oF THE ExpLosions In Texas Cliry, TEX., APRIL 
16-17, 1947 


A bill has been introduced into the House of Representatives and the Senate 
of the United States which provides a method for compensating claims for 
damages sustained as the result of the explosions at Texas City, Tex., on April 
16 and 17, 1947. The circumstances surrounding these explosions were thor- 
oughly investigated by a subcommittee (Hon. Edgar A. Jonas, Hon. DeWitt 8. 
Hyde, and Hon. Thomas J. Lane) of the Committee on the Judiciary, and as a 
result thereof the Committee on the Judiciary has expressed the opinion that 
the Government was wholly responsible for the explosions and has recommended 
that the Congress of the United States take appropriate action to compensate 
claims for damages arising out of these explosions. 

As attorneys for a number of claimants in these explosion cases, we wish to 
make it known that we are grateful for the consideration that has been shown 
to the people who suffered because of the events of Texas City. We are sure 
that in no other country would men high in the government of a nation unsel- 
fishly take the time to look out for the interests of its individual citizens. 
However, as representatives of a number of people who have death claims in 
this matter, we would oppose the placing of an arbitrary limitation on death 
claims. At the root of this limitation is undoubtedly the recovery limitations 
placed on death actions in some of our State statutes. Since no limitation is 
proposed to be placed on personal injury and property damage claims, the 
limitation on death claims could not be merely for the purpose of saving money. 

Before this limitation is passed, we feel that the history of this type of limita- 
tion should be brought forward and the present status of the State and Federal 
laws on the subject should be made known. 

In the first place, there need be no fear that if an arbitrary limitation is not 
put on the death claims, there will be an unlimited recovery allowed. In the 
Texas death statutes, as in most death statutes, there is a practical limitation in 
the measure of damages, which is in effect, the value of decedent’s life to the 
beneficiaries (Houston ¢ T. C. R. Co. v. Johnson, 27 ©. A. 420, 66 8S. W. 72). At 
33 Texas Jurist 133 it is said in speaking of the Texas wrongful-death statute: 

“The settled construction of the statute is, however, that the recovery is to be 
limited to actual damages—to damages purely pecuniary and compensatory. In 
other words, just as when the plaintiff sues for injuries suffered by himself, the 
measure is the pecuniary loss sustained by the death * * *” 

In Dalehite v. The United States, the test case in the Federal courts, the total 
recovery was $75,000. The recovery in this case would be one of the highest, 
if not the highest, of any of the death cases arising out of the Texas City disaster. 
Captain Dalehite was a businessman whom the Federal judge found to be earn- 
ing between $10,000 and $12,000 a year. The large majority of the deaths caused 
in the Texas City explosions were among longshoremen and other laborers, 
whose average yearly wages would probably not exceed $3,000 per year. In other 
words, based on earning capacity, although that is not the only factor in de- 
termining damages in an ordinary death case, the large majority of the recov- 
eries, if damages were allowed on the basis used in an ordinary death action 
arising in Texas, would be one-third or one-fourth of the reeovery which was 
allowed in the Dalehite case. As stated, the above Texas law on measure of 
damages in death cases is the fairer method than to arbitrarily limit the recovery 
in every death case to a certain amount. 

To illustrate, in the case of a wrongful death of a 30-year-old college graduate, 
a chemical engineer, with a wife and 2 minor children, earning $7,500 a year, 
the pecuniary loss is much greater than that where a 60-year-old laborer with 
no education, no wife, or minor children. The number of death cases of this 
last description will far exceed and offset those of the former. Therefore, we 
do not think there is any need to fear that the amounts which will be recovered 
will get all out of hand if some arbitrary limitation is not placed on them. The 
claimants would have to prove their monetary loss to recover any damages if 
the damages were allowed to be fixed under the Texas wrongful-death statute. 

Although it is true that some State death statutes have limitations on the 
amount recoverable, the number of States with such limitations is comparatively 
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small. Only 14 States now have such limitations. The other 34 States and the 
District of Columbia have no limitations on their wrongful-death statutes. Only 
8 of the 14 States with limitations have a limitation as low as $10,000. West 
Virginia, Maine, and Colorado each have a limitation of $10,000. The limitations 
in the other 11 States range between $15,000 and $25,000. The recent trend has 
been to either raise the maximum limitations in the death statutes or to remove 
them altogether. In Illinois the maximum limitation has been repeatedly raised 
to its present limitation of $20,000. When first passed in 1853 the limitation 
in the statute was a $5,000 limitation. In 1903 the limitation was raised to 
$10,000, and in 1947 it was increased to $15,000. The latest amendment raising 
2 to a was passed in 1951 (Smith Hurd Illinois Annotated Statutes, ch, 

, sec. 2). 

In Minnesota the wrongful-death statute was first passed in 1858, with a 
$5,000 maximum limitation. This was raised to $7,500 in 1911, to $10,000 in 
1935, and to $17,500 in 1951, the present limitation (Minnesota Statutes Anno- 
tated, vol. 37, sec. 573.02). In Virginia an amendment passed in 1952 raised the 
maximum limitation in its wrongful-death statute to $25,000 (Code of Virginia, 
sec. 8-635, 636, 638, 641). 

In the Connecticut wrongful-death statute there was a maximum limitation 
of $20,000 up until 1951, at which time the limitation was removed altogether 
(1953 Supp. to Connecticut General Statutes, p. 1010, sec. 2428 C). 

in New Mexico, the wrongful-death statute was originally enacted in 1882, 
with a $5,000 limitation. This limitation was removed in 1891 and there is no 
limitation now (New Mexico Statutes, 1941, Annotated, vol. 2, ch. 24, sec. 108). 

The Congress of the United States has itself seen fit to follow this trend in 
recent years. In neither the Federal Tort Claims Act (U. 8. C. A., title 28, sec. 
2674) nor in the Federal Employers Liability Act (U.S. C. A., title 45, secs. 51-60; 
Divine vy. Chicago R. Co., 107 NE. 595, 206 Lil. 248, affirmed 36 S. Ct. 27, 239 U. 8S. 
52, 60 L. Ed. 140) has any restriction been placed on the damages recoverable 
for wrongful death. 

In the wrongful-death statute of the District of Columbia passed in 1901 there 
was a $10,000 limitation until 1948. In that year the limitation was removed, 
and there is at present no limitation in the District ef Columbia wrongful-death 
statute (act of June 19, 1948, 62 Stat. 487, ch. 507, sec. 1). 

At common law there was no basis for an action for wrongful death. This 
was because an action for injuries did not survive the decedent. This was every- 
where recognized to be an injustice and all 48 States and the District of Co- 
lumbia now have wrongful-death statutes. At the time the early wrongful- 
death statutes were passed, it was thought that the difficulty of measuring the 
damages arising from wrongful dexth, the possibility of extreme awards by 
juries required an arbitrary limit to be placed on the amount of damages re- 
coverable in an action for wrongful death (16 American Jurist 123, sec. 184). 
Also, since there had been no recovery allowed before, the legislature did not 
consider it unjust to place an arbitrary limit on the damages recoverable. How- 
ever, as courts became more experienced with handling wrongful death actions 
it was seen that the damages could be measured as well in a wrongful death 
action by means of the earning capacity of the decendent, contributions to bene- 
ficiaries, and the increased use of actuarial tables to determine life expectancy, 
as in a personal injury suit. Therefore, under the more recent enactment, no 
maximum limitations were placed on the amount of damages recoverable (16 
American Jurist 124, sec. 184). 

At the time many of the early wrongful-death statutes were passed the value 
of the dollar was much greater than it is at present. The wrongful-death 
statutes in the States which now have a $10,000 maximum limitation—Colorado, 
Maine, and West Virginia—were passed in 1877, 1891, and 1863, respectively. 
We all know that the dollar has decreased in value considerably since the dates 
when these statutes were enacted. However, to show just how much the dollar 
has decreased in value we are attaching charts to this statement. From these 
charts it can be seen that in 1877 the dollar was worth about 5 times its value 
in 1949, and was worth about 314 times its value at the present time. 

If the maximum recovery in the death statutes were increased commensurate 
with the decrease in the value of the dollar, there would be no statutes with a 
$10,000 limitation. Therefore it is readily seen that based on the decrease in 
dollar value alone, a maximum limitation of $10,000 in a death statute is too low, 
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even considered through the eyes of the framers of the early wrongful-death 
statutes with their lack of experience in measuring damages caused by death. 

If a recovery in a death action of $75,000 (the damages set in the Dalehite 
case) were allowed today, that would be equal to a recovery of only about 
$21,500 in 1877. A $5,000 limitation in 1877 should be at least a $17,500 limita- 
tion now, and a $10,000 limitation in 1877 should be at least a $35,000 limitation 
now. 

Even those States which have limitation on the amounts recoverable for 
wrongful death will usually allow an action under another wrongful death 
statute with a different limitation or no limitation at all to be enforced in its 
courts where the death occurred in the other State. It is not against public 
policy of these States to allow such recoveries (Annotation, 15 A. L. R. 2d 762, 
sec. 2). In Texas, where the deaths occurred, there is no arbitrary limitation 
on the amount recoverable in a wrongful death action, the only limitation being 
that some pecuniary loss must be shown (Vernon’s Texas Civil Statutes, art. 
4677). Therefore, if these claims were being brought against a private person 
upon whom process could only be served in Illinois, Illinois courts would enforce 
the wrongful death actions for the full loss that could be shown to have been 
sustained under the Texas statute (Hanna v. Grand Trunk R. Co., 41 Ill. App. 
116). 

So also with the courts of Minnesota (Powell v. Great Northern R. Co., 102 
Minn. 448, 113 N. W. 1017), or the courts of any of the other States who have 
a maximum limitation in their wrongful death statutes. 


CONCLUSION 


In conclusion let us point out the following: 

If the purpose of a proposed limitation is to save money, it would seem the 
only fair thing to do would be to place a maximum limitation on all claims, 
including personal injury and property damage, so that the people with death 
claims would not have to bear all of the saving. 

If the reason for a limitation is that some of the States have limitations in 
their wrongful death statutes, it should be remembered that it is only a small 
minority of States that have such limitation. And in addition, in the laws that 
the Congress of the United States has itself passed, the Federal Tort Claims 
Act, the Federal Employers’ Liability Act, and the wrongful death statute of 
the District of Columbia, there has been no maximum limitation placed upon 
wrongful death actions. 

If the reason for a limitation is the fear that damages for wrongful death 
cannot be easily measured, it should be pointed out that such damages can be 
ascertained with much more certainty than can the damages for an immeasurable 
quantity like pain and suffering. 

We respectfully submit that the measure of damages which prevails in ordinary 
death cases under existing Federal statutes and the large majority of State 
Statutes, including Texas, furnishes a realistic limitation and that no arbitrary 
limitation should be provided in the Teras City Disaster cases. 

In the alternative, if damages in death cases are to be arbitrarily limited, then 
under present economic conditions the limit prevailing in Virginia, i. e., $25,000 
would be more appropriate. 


Judge Marxwetu. The Department of Justice, through its repre- 
sentatives, has stated that FGAN in paper bags does not present any 
extra hazardous condition. 

I have here a report prepared by the Research Engineering Institute, 
Arthur D. Little, Inc., prepared at the request of the Coast Guard. 
The letter is addressed to the Commandant of the United States 
Coast Guard. This shows the finding of this research laboratory as 
to the chemical properties of FGAN and it will be noted that the 
findings of the research laboratory are exactly the findings of the 
United States district court in the trial of the Dalehite case and are 
in accord with the contentions that the plaintiffs advanced in this 
case from the very beginning. I have taken extracts from it. 
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(Report referred to is as follows :) 


Extracts from “Report on an Investigation of the Properties and Hazards of 
Ammonium Nitrate and High-Percentage Ammonium Nitrate Fertilizers.” 


Contract No. Teg—88528 (CG—20, 003-—A ) 
C-58398 


To Commandant, United States Coast Guard Headquarters. And the report 
is by Arthur D. Little, Inc,, Cambridge 42, Mass., November 14, 1952. 


ARTHOR D. Litt te, INc., 
Cambridge 42, Mass., November 14, 1952. 
COMMANDANT, UNITED STATES COAST GUARD HEADQUARTERS, 
Washington 25, D.C. 


Contract No. Teg-88528 (CG-20, 003—A ) 


Dear Siz: Herewith is submitted the final report covering an investigation 
of the properties and hazards of ammonium nitrate and high-percentage am- 
monium nitrate fertilizers. 

This report deals with the scientific basis for explaining the properties and 
behavior of ammonium nitrate and its common high-percentage fertilizers over 
the temperature range from ambient to that of fire, of deflagration and of 
detonation. The problems of spontaneous heating, of temperature limiting, and 
of detonation are dealt with both experimentally and theoretically. New, here- 
tofore, unknown, or at least unapplied data about ammonium nitrate which 
influence its behavior are fully explained and the importance of these discoveries 
is delineated. 

Suggestions are made for the classification of ammonium nitrate materials 
for marine shipment in hold-size cargoes. 

This report completes the work of Arthur D. Little, Inc., for the United States 
Coast Guard on contract Teg-38528 (CG—20, 003—A). 

Respectfully submitted. 

ARTHUR D. Litt ez, Inc. 

Corrected. 

C-3 


FGAN in paper bags in cargo-size lots during a fire has thermally exploded 
and is, therefore, unusually hazardous. 


C-5 


(1) FGAN should be considered as a hazardous article and treated like an 
insensitive explosive. 
I-2 


In summary, ammonium nitrate and ammonium nitrate fertilizer in any of its 
high percentage forms can only be heated to a sufficiently high temperature to 
explode if substantial pressure is applied, either by confinement in a bomb, or 
by confinement within a poorly vented volume where the product gases are accu- 
mulating faster than they can escape. Under these conditions, in a pile of suf- 
ficient size, the self-heating from decomposition and the heating from oxidation 
may become unlimited, and thermal explosion or detonation becomes inevitable. 


II-41 


Detonation: While thermal explosion has been briefly described on the basis 
of straightforward chemical kinetics, the process of detonation is more compli- 
cated and remote; and yet, without doubt, the disaster at Texas City came about 
by the spontaneous development of the FGAN into detonation. 


II-46 


Since initiation could be by any of several means we, therefore, start with a 
small portion of the AN near 300° C. FGAN would readily self-heat to flame 
because of the added effect of the wax. 
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II-47 


Wax, paper and dunnage: The fuels contribute in several ways to the extent 
of the fire. The wax of FGAN accelerates the initial self-heating and the pro- 
pellant burning. The paper bags of “any AN product contribute their appre- 
ciable exothermy in brief surging intervals. 

That is from the Government files. 

Mr. Forrester. Did I understand you to say that that stuff could 
not be shipped; that if the bags were piled bag on bag an explosion 
would be inevitable ? 

Mr. Markwe t. The finding is: 

Under these conditions, in a pile of sufficient size, the self-heating from decom- 
position and the heating from oxidation may become unlimited, and thermal 
explosion or detonation becomes inevitable. 

You have to have sufficient size—the quantity—and you have to have 
it confined. ‘That is why it does not explode in a boxcar because you do 
not have sufficient mass. 

Mr. Forrester. Do you know whether that is the only shipment that 
they attempted to make in that size? 

Mr. Markwe tu. I imagine there were other shipments, whether with 
the same quantity I donot know. We do know that after the explosion 
at Texas City some of this same FAGN was shipped out of Baltimore 
and it blew up in Brest, France. That was part of the same shipment. 

Ammonium nitrate has been shipped but there has been a confusion 
of ordinary ammonium nitrate with FGAN. The condition of this 
product created this bad condition and the Government knew it. 

There was a statement that Du Pont had been making this same 
material but they ceased manufacturing it and they read a letter 
telling the Government they were doing so because of the inherent 
danger. 

Mr. Lane. It will be admitted in the report. 

Mr. Markwe.u. Addressing myself to one other matter. Presup- 
posing some type of bill is passed, as to the forum to fix the damages, 
there was some discussion and the Department of Justice has ex- 
pressed some opposition to the use of the district courts in the Southern 
District of Texas. 

I must state that it comes to me as a very strange position for the 
Department to indirectly accuse the Federal courts of partiality. 

The Federal courts’ primary jurisdiction is to determine contro- 
versy between citizens of different States and a citizen of one State 
and his own Government. That is the constitutional provision con- 
stituting the Federal courts. 

If you do not believe they do not prefer the Federal courts, try to 
get it into the State courts and they will run to the Federal court like 
a rabbit on a claims-basis jurisdiction in the Federal District Court 
in Texas in the Southern District of Texas. That one Supreme Court 
judge had he been of a different opinion, the case would be in the 
Federal court in the Southern District of Texas today having the 
damages set in this proceeding. 

We have four district judges who are available. In a case of this 
size they would undoubtedly appoint commissioners to assist. I have 
discussed the matter—Mr. Bryan and myself—and they state they 
are not looking for business but if Congress wishes to do that they 
would undertake it. 
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I could prefer another forum. I would seek to be in the State court. 
I think I would get more money. 

But the Federal court has been recognized as being a most im- 
partial and conservative court. It has the services of the marshal 
and clerks and the Government should have no complaint because if 
one Supreme Court Justice had been of a different opinion on a juris- 
dictional question that is where they would be having the damages 
assessed and Congress saw fit to put the jurisdiction in the Federal 
court under the Tort Claims Act. 

Mr. Lane. Thank you. 

Mr. Bricxriecp. On the exhaustion of remedies, Mr. Bryan just 
testified that there is presently pending in Texas a lawsuit, I assume, 
in the Federal! district court against Lykes Bros., which is the owner 
of one steamship, the Highflyer, and I think he said the French 
Government. 

Mr. Bryan. That is correct. 

Mr. Bricxrretp. How is the French Government in the case? 

Mr. Bryan. Under the admiralty law the shipowner could file a 
petition to limit his liability against anybody named as party to the 
suit or anyone who thinks he has been hurt may be limited to the value 
of the ship and the cargo after the explosion. 

Mr. Brickrteip. Were they in as the owners of any ship or was the 
French Goverment in the suit, generally, to protect the rights of its 
citizens ¢ 

Mr. Bryan. The owners of the Grandcamp. The French Govern- 
ment came in to limit it to the value of the Grandcamp and cargo after 
the explosion. 

They have nothing left but they want an adjudication. 

They have a limited length of time to file a petition for limitation 
of liability. They thought they had to file the petition to limit their 
liability and it is necessary that we be made parties to that. 

Mr. Bricxrtetp. Here they filed a petition within the time limited 
by the statute of limitations to limit their liability ? 

Mr. Bryan. That is what they call it. 

Mr. Brickrretp. How are they within the jurisdiction of the United 
States in the first place? 

Mr. Bryan. They welcome it. They voluntarily appeared. We 
could not get them in. To limit their liability to zero. Lykes Bros. 
have a separate proceeding to limit their liability. 

Mr. Brickrretp. Any other party defendants? 

Mr. Bryan. Everybody that they think has a claim is technically 
a party defendant. 

Mr. Bricxriexp. Is it like the Texas City Railway Co.—a defendant 
in any case? 

Mr. Bryan. There is, I believe, a case pending for a limited num- 
ber of employees of the Texas City Terminal under the Federal Em- 
ployees Liability Act. 

Mr. BricxrietD. How long have these cases been pending ? 

Mr. Bryan. Ever since the disaster. I do not mean the very day 
of the disaster. 

Mr. BrickrreLp. But they are pending 7 years. Why haven’t they 
proceeded to try them? 

Mr. Bryan. For this reason—my clients are made parties to the 
petition for limited liability on the part of the French. In the first 
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pints I did not think the French could be proved liable. Their lia- 
ility is limited to zero. There is no intent on the part of my client to 
put liability on the French Government. 

Mr. Bricxrrevp. Well, if you have exhausted your legal remedies on 
the French Government, isn’t it proper to go forw ard with the cases 
now pending? 

Mr. Bryan. Not for me. I am not the one that is the plaintiff in 
the limitation of liability proceeding. 

Mr. Brickrietp. Well, the people who do have claims pending ? 

Mr. Bryan. If they w ent in and won the case to limit the liability 
of the French to the value of the ship they would not win anything. 

Mr. Lane. There is nothing left down there. 

Mr. Bryan. We are more in the position of defendants being sued. 
It is the French Government seeking permanent relief. 

Mr. Brickrrevp. Can you sue the ‘French Government ? 

Mr. Bryant. No, sir. 

Mr. BrickrreLp. Can you not sue them in France? There is enough 
damages involved to warrant the expense of a suit in a foreign country. 

Mr. Bryan. And the very purpose of the Admiralty Act is to 
limit liability if you sue them. 

Mr. Brickriexp. [ cannot see as a practical matter why the French 
would come in here to limit their liability if there is no liability. 

Judge Marxwety. And that is true of Lykes and they limited their 
liability. You do not have anything except what is left in the pic- 
ture, Mr. Brickfield, as Judge Bryan showed you. There is no per- 
sonal responsibility. 

Mr. Bricxrretp. The question has been raised: Were your legal 
remedies exhausted befure you came to Congress ? 

Judge Marxweti. The case pending is not a case pending in which 
we seek to recover. It is a case in which the French Government 
seeks recovery. It is like a declaratory judgment on limitation of 
liability. I will say this, Mr. Brickerfield, this is the seventh com- 
mittee hearing I have been through. If I had any legal remedies 
against any other defend: ant and T thought I could recover on it 
I would be the first man in court to get the judgment. I do not enjoy 
coming to Washington at my own expense and going through hear- 
ings. ‘T feel this is the formum that the citibens and taxpayers are en- 
titled to go to for relief from the Government. That is why I am 
here. If there were any other way I would certainly take it. 

Mr. Boxter. How many of these claims you represent have received 
compensation for their claims? 

Judge Markwe.i. My estimate would be possible one half. 

Mr. Boyte. At least one-half. 

Judge Markwe.u. I would think that is true. It is not over that. 
It may be less. May I say this, Congressman. Of these 50 percent, 
most of them were Jongshoremen. I may have said this at the last 
hearing. Under the Texas Compensation Act their maximum bene- 
fit is 90) a week for 360 weeks. 

Mr. Boyte. If they were killed in Illinois or any other State they 
ae have to come under the same sort of Workmen’s Compensation 

ct 

Judge Markwetu. Yes. That $7,200 which, discounted at 6 per- 
cent, would give them relief of about $5,500. Now, there was a 
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very serious contention made that the stevedores or longshoremen 
were not working at the time of the explosion. They were knocked 
off the job and were standing on the pier. To collect you have to be 
injured in course of your employment. These claims were settled 
for 50 percent under the approval of the probate court in death cases. 
That brought down the relief to $2,700 for death. Under our Texas 
Workmen’s Compensation Act, and I think it is true in every State, 
the receiving of workmen’s compensation benefits does not affect or 
bar a suit against a third person. The compensation benefits are in 
the nature of life insurance. In some of these the fact that the widow 
gets $10,000 does not prevent her from suing the tort feasor. The 
fact that these men may have received $2,700 or $6,000 does not bar 
them from seeking recovery. 

Mr. Forrester. But would the insurance company be entitled to 
subrogation ? 

Judge Markwe tt. In Texas it is entitled to subrogation to the ex- 
tent of any payment made. 

Mr. Forrester. Fifty percent of these claims have recovered work- 
men’s compensation. 

Judge Marxwet.. They recovered about half of what they were en- 
titled to. 

Mr. Forrester. Anything this Congress would give—would the 
Congress be entitled to give the amount the insurance company paid 
in compensation out of that? 

Judge Marxwe ty. Not unless Congress so provides. Whatever 
remedy or relief is now given by Congress can be restricted or ex- 
pended in any way that Congress may see fit. 

Mr. Forrester. But if Congress did not do that Congress would be 
wide open and the insurance company would be entitled to subroga- 
tion ? 

Judge Markwety. Congress may provide that subrogation claims 
are recognized. Congress may provide that no corporation or subro- 
gation claims can be paid. 

Mr. Forrester. We can put it either way ? 

Judge Markxwett. And in that case it would be binding. 

We have no cause of action. 

Mr. Forrester. I understand you on that. 

Mr. Boyrtx. So actually the Aetna case does not support our position 
here. That was a case which arose out of a situation in which the act 
applied. 

Judge Markwett. I think the act would apply in this case unless 
Congress said it would not. Congress is making a gift and Congress 
can put any strings on it it sees fit. It can say subrogation claims 
should be paid out of what the people receive. It could say they should 
be paid but the district court should take into consideration whatever 
they receive. 

Mr. Forrester. I agree on that. If there is no restriction I think the 
insurance companies would be entitled to subrogation. 

Judge Marxwetv. Under the proposed bill I think all companies, 
corporations, and individuals—the bill as now before the committee, or 
the proposed bill—that would compensate all individuals, firms, com- 
panies, insurance companies—— 

Mr. Forrester. How much interest would the insurance companies 
get if they paid that money out—6 or 7 years? 
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Judge Marxwe tu. I do not think they would get any mterest and I 
do not think they should. 

Mr. Forrester. Under the law of Texas. 

Judge Markwetu. Under the law of Texas it runs from the time of 
judgment. 

Mr. Forrester. The insurance company would not be entitled to any 
interest on it ? 

Judge MarKweELL. No, sir. Nor would the claimants be. 

Mr. Forrester. I understand that. 

We are not a party to that in any way, shape, or form? 

Judge Markweiy. They would not get any interest. 

Mr. Forrester. That is the Texas law? 

Judge Marxwet.. If there is any doubt I would like to have it 
written in the bill. I do not want them to have any interest on mine. 

Mr. THompson. Didn’t we limit it in the last bill? Didn’t we say 
that no payment should be made to the insurance companies ? 

Mr. Lane. The original was 40. 

Mr. THompson. I did not mean subrogation. I meant the cases 
you are just talking about. Where a compensation insurer has paid 
a certain amount didn’t we say no payment we made should go back to 
the insurer ? 

Judge Markwet. In the final bill it is my recollection that the 
insurance companies would be subrogated to 50 percent. 

Mr. Bricxrretp. The Senate bill cut out subrogation altogether. 
The House version provided for the subtraction of whatever the 
insurance company had previously paid the claimants so you would 
be given the difference. If you had $10,000 damage and you collected 
$4,000 insurance you would get $6,000 from the Government. 

Judge Markwet. I would like to address myself to that particular 
feature of the bill. I do not think that is the proper provision. It 
puts a penalty on a man who saves his money. If I have a house and 
in the ae of my best judgment I pay a premium on fire insurance 
every year, I do not think I should be penalized for that because it is 
something Iam paying for. It is like life insurance. 

The man who carries fire insurance recovers nothing and his neigh- 
bor who is dissolute spends his money on beer. He gets insurance and 
aegis If I scrape and save to carry life insurance on my wife and 

1 am killed through the negligence of some person, they are not entitled 
to get the benefits of my savings. 

Mr. Forrester. Who isn’t? 

Judge MarKwet.. Whoever kills me. 

Mr. Forrester. You mean the insurance company is not entitled ? 

Judge Markwetu. No. The person who kills me. An insurance 
company is not subrogated to life insurance. 

Mr. Forrester. Suppose one man collected $2,500 ? 

Judge MarkwetLt. Do you mean workmen’s compensation or 
straight life? 

Mr. Forrester. Either one as a matter of fact. There is a clause on 
claims he did not put in there. Maybe he will get $10,000 and some 
other claimant who had collected workmen’s compensation will get 
fourteen or fifteen thousand. 

Judge Markwetn. There is a fundamental distinction between ordi- 
nary life insurance and workmen’s compensation. In ordinary life 
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insurance the individual pays the premium. It is like saving money 
in the bank. He is the man buying it and the insurance company is 
not subrogated and the man is not penalized. 

On employers’ compensation the premium is paid by the employer. 
Tt is on that theory that they give the money back to the insurance 
company because it is the employer paying for the premium instead of 
the individual himself. That is the difference between life insurance 
and the State. 

Mr. Forrester. The employer and employee pay that workmen’s 
compensation ¢ 

Judge Markwetu. No. Only the employer. And he does not have 
to carry it. 

Mr. Forrester. But if he does not he has not remedy against a suit? 

Judge Marxwe tu. If he does not and the employee sues him, he 
has no defense, only contributory negligence. He is in bad shape. 
You do not have to do it but you had better. 

Mr. Lang. While you are here, I was just talking to the congress- 
man about it. It is section (d), page 3, line 11: It narrows these 
claims down pretty well. 

Judge Markweu. Yes, sir. I frankly think it is a wise provision. 
It makes an exception where most of the people who had valid claims 
who did sue. It makes an exception. I do not think the doors ought 
to be open on this at this late date or you might get false claims and 
the matter of investigation at this time is much more difficult. 

Going back to who gets compensation insurance. 

The FBI has a complete record of that. They know every claimant 
and how much insurance he got and where he got it. They know 
how much life insurance he had. They came into my office and we 
turned over our records to them and they went to the doctor and the 
hospital. 

There is one other matter, Mr. Lee furnished me some information 
on the Port Chicago matter at my request. There was a statement 
made at the last hearing that because of the great number of claimants 
it would take 30 lawyers. 

Mr. Lane. At the beginning of the testimony of the last hearing. 

Judge MarkweELi. Page 57— 

I would say that in its present form this would take not only three commis- 
sioners but approximately 30 lawyers * * * and in addition 10 investigators. 
— then he says it would take them about 2 to 4 years to get the job 

one. 

I asked Mr. Lee to furnish the figures on the Port Chicago disaster. 
How many investigators did they have? 

Mr. Ler. There were 2 Navy men who made up this record in 9 
months. 

. ae Boyte. I do not think that is material. I am not persuaded 
that. 
Mr. Lane. How long did it take? 

Mr. Ler. Nine months; 9,600 claims. 

Judge MArkwetu. In the present case it is estimated at 8,500 
claims—there are fewer claims. They had two Navy lieutenants to 
process the Port Chicago case in 9 months, 

Certainly a commission of the district court could do as good a job. 
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Mr. Forrester. The gentleman is a great lawyer. Does the gentle- 
man have two lieutenants who can honestly decide on 9,600 claims 1n 9 
months? j 

Judge Marxwety. No. I am sure they had clerical assistance. 

Mr. Lee. After investigation was made of these claims the FBI 
made up all these records. 

Mr. Forrester. They could pay that money out but they could not 
adjudicate 9,000 claims in 9 months. 

Judge Marxwetu. As I understood it, it was 9 months after it 
started from scratch, They had help and they would be in the posi- 
tion of these three commissioners and the district judge. ] 

In our case it is so much simpler. The FBI already has the in- 
formation on hand. We can take a shot from the FBI report. There 
is the whole family history. Given a formula, I think, on the tort 
claims you can figure it out in 20 minutes. 

I will say this that my 108 death claims run an average of $25,000, 
approximately. : 

Mr. Forrester. If they will be that easy the best thing to do is for 
Congress just to entertain the idea of paying it. 

Judge Marxwetx. The trouble is you cannot do it in personal- 
injury cases and probably in property damage. But in a death case 
you can take a man’s age and working ability. Two-thirds of his 
earnings support his wife and family. And take his life expectancy 


and discount it at 4 percent for its present value. That is the law 
in Texas. 
Mr. Forrester. With what we have here I agree with the gentle- 


man from Illinois because if we are going into it, we want to do 
the job no matter how long it takes. That is one view on your part 
and another on the part of the Government. 


STATEMENT OF VERNON ELLEDGE, ATTORNEY, 1602 SECOND 
NATIONAL BANK BUILDING, HOUSTON, TEX. 


Mr. Ettepce. I would like to answer the question just asked. I 
was a member of the seven lawyers who represented the group in 
the Texas City tort claims suit. 

The first answer is, We are consistent in that we have at all times 
felt that employees of the Government were negligent and that their 
negligence caused this disaster. We showed it in the lawsuit. We 
still believe it and we argued it before this committee last year. 

The second is that we believe there is no other negligence which 
caused it nor any other company that was liable. 

Mr. Bortz. Will the gentleman yield ? 

Mr. Extener. Yes, sir. 

Mr. Bortz. Where is the testimony of the superintendent? Here 
is what has bothered me. It is page 9 of the Union Calendar, No. 
525, House Report No. 1386. I am referring specifically to the testi- 
mony of the vice president of the Texas City Terminal Co. He 
testified : 

* * * that hot and damaged bags were received at Texas City as early as 
June 1946. He complained to one ordnance plant that the bags were “scorched 


to the breaking point” and were “so hot, in many instances, that it wag impossi- 
ble for our men to handle the bags until they were allowed to cool off.” 
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That seems to put them on notice about the condition of the bags 
before they were put into the hold of the vessel, 

Mr. Exteper. Didn’t Mr. Sandburg also testify that he had no 
knowledge that the material would explode under any conditions? 

Mr. Borie. I give you that physical testimony right there and 
in the face of that how can you or Mr. Bryan tell this committee 
that it is an open and shut case of negligence on the part of the 
Government ¢ 

a E.tepcr. I say we do not believe there was any negligence 
that we 

Mr. Boyz. Do you believe that that was negligence on the part 
of the individual who, when accosted with the physical facts of the 
hot and scorched bags yet he put them down into the vessel? 

Mr. Exteper. He did what he would haye done if that had been 
a bag of sugar. 

Mr. Boytz. Isn’t that failure to exercise the ordinary care that a 
person in his situation would exercise ? 

Mr. Exxeper. The evidence is that this man considered this as 
sugar or cement. If that had been sugar coming from a sugar refinery 
that hot he would not have believed it was explosive. 

Mr. Forrester. Wouldn’t that same rule apply to all the defend- 
ants? 

Mr. Exteper. In our 8 years of work on this case we have not found 
any evidence to pin liability on any defendant except the United 
States Government. 

Mr. Forrester. It would not be applying the rule of law to one 
defendant and not to another. 

Mr. Extepcr. No, The evidence we found was that although the 
bags were hot—— 

Mr. Borie. And scorched. It takes it out of the sphere of sugar. 
It is not handled hot. 

Mr. Extepvce. He complains to the Government because of the fact 
that he would be charged with the loss of the cargo. The second point 
is this. We are faced with the situation of judicial estoppel. When 
you have argued a certain position on the facts in a lawsuit and have 
gone all the way through that lawsuit that whether you win or lose, 
when it goes to judgment, you are estopped from taking a different 
position on the facts in a subsequent lawsuit. 

There are certain findings here made by the district court. Those 
have not been overturned by the majority of either the court of appeals 
or the Supreme Court and they have not been set aside. They are 
established evidence. 

If we filed another suit against any defendant that defendant would 
counter on this issue of judicial estoppel that the Government was 
negligent in not giving the proper notice; and in not giving fire-fight- 
ing instructions; and that the acts of the other parties did not con- 
tribute at all; and that there was no independent intervening cause. 

We are absolutely tied to those findings. 

There is one other reason. You may ask, Why don’t we sue the 
Navy employees of the United States Government—being the 8 or 
10 men of the Ordnance Department? There is a provision in the 
Tort Claims Act that suit must not be brought against an employee 
of the Government but against the Government itself. 
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It has already been mentioned that the French Government and 
Lykes Bros. filed these limitation of liability proceedings and there 
were two reasons we did not contest them, after this suit was over. 
If we did not set aside their plea of limitation of liability, then all 
we could get was the value of the vessel which is nothing and the 
tariffs of that voyage which was very small. 

When I decided not to go ahead for my clients there was the ques- 
tion of judicial estoppel. The causes of the disaster were found by 
Judge Kennerly that the acts of the United States Government did 
contribute to the disaster and the acts of others did not. 

We have been all around the circle with the employees of the 
United States Government, the Lion Oil Co., and the Texas City 
Railway, with the French Line, the Grandcamp, with Lykes Bros. 
of the Highflyer and that is all the possible defendants within the 
scope of Mr. Boyle’s question. We have decided there is no evidence 
that would convict any one of these and the other is that we are 
bound by the principle of judicial estoppel. 

That concludes my presentation. 

Mr. Lane. Before you leave, how many claimants do you repre- 
sent ? 

Mr. Ewxepee. Fifty-seven deaths and personal injuries; corpora- 
tions and 1 small insurance claim. 

Mr. Lane. Some of these were workmen’s compensation ? 

Mr. Exteper. Yes. Workmen’s compensation was paid to my 
clients. Yes. 

Mr. Lane. But it is not very much of a workmen’s compensation 
in Texas? 

Mr. Exteper. It is very small. Since the disaster the Government 
has increased it from $20 to $25. 

Mr. Lane. That will help. If the Congress of the United States 
gives you no relief in these claims here then have you any other court 
of last resort to come to? 

Mr. Exxepce. No, sir. None. 

Mr. Lane. So if we do not do anything for these widows and or- 
phans then these people get no relief? 

Mr. Exteper. None whatever. We are absolutely through. 

Mr. Borie. The Highflyer had over 2,000 tons of sulfur in its 
cargo? 

Mr. Exxener. That is true, I believe. In a separate hold. No fire 
arose on the Highflyer at the time the fire caught the Grandcamp. 
The first explosion of the Grandcamp occurred. When it occurred 
it blew off the hatch covers of the Zighfyer. From that time on the 
dock was on fire. It wasasceneof confusion. My brother said it was 
like a bettlefield of World War I. The sparks of the burning embers 
were falling. 

Mr. Boyte. From the Highflyer. 

Mr. Exieper. I believe there was no testimony of munitions on the 
Highfyer. The distriet court specifically inquired of the longshore- 
men who were there and broke some of the boxes open to satisfy |iim- 
self it wassmallarmsammunition. It was rifle cartridges. 

Mr. Lane. You have lived with this for 8 years? 
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NETH L. LEACHMAN, ATTORNEY, DALLAS, TEX.—Continued 


Mr. Leacuman. Mr. Chairman, I have one answer to Mr. Boyle’s 
question on the question of suing other people. 

Of course, in Texas, we have a choice of suing one or more than 
one of joint tort feasors. You must remember that this Federal Tort 
Claims Act was a special act of Congress. It was the only right we 
had to sue the Government and when you come up with sovereign im- 
munity and spell out a method to bring your suit you have to track 
it the way Congress laid it down. 

It said nothing on suing the Government with someone else. 

Mr. Bortz. But you can always sue in the alternative. 

Mr. Leacuman. You had a limitation of a year against the Gov- 
ernment. It took most of us almost a year to see we had a cause of 
action against the Government and the record will show that most of 
the suits were filed within a month or 2 or 3 before the year was up. 

The Government suit was tried without a jury. If you had a right 
to join a third party with the Government they would have a right 
to trial before the jury and I concluded in my own briefing that I did 
not even have a right to join a third party defendant because of that 
awkward situation tbere. 

When we got into the case and had it filed, it pointed so strongly to 
the liability of the Government that you did not think of anyone else 
after that. 

Mr. Lane. Mr. Baker. 


STATEMENT OF W. KENDALL BAKER, ATTORNEY, HOUSTON, TEX. 


Mr. Baker. I am here for my firm of Burris, Benton, Baker & 
Zwiener who represent 56 death claims, 284 persons injured, and prop- 
erty claims. I would say about 40 percent of them have received some 
workmen’s compensation. 

We represent the board of trustees of one church which was com- 
pletely destroyed. They had no insurance and have received no money 
for the destruction of that church. 

We have lived with these clients since this disaster. A lot of them 
were very, very poor. Quite a few of them are Spanish and Mexican 
and we are still lending the widows money. 

We followed the litigation carefully and we attended your hearings 
down at Galveston which we appreciated so much. All of you were 
so patient and kind and worked with us and we are especially grate- 
ful to our Congressman from Galveston for his efforts and the efforts 
of his counsel. 

We want to express appreciation for this record. 

The senior member of our firm was here and worked with the hear- 
ings right up after the district court decision. The junior member of 
our firm was here last year and I have come up with these attorneys at 
this time. 

Under the amendment nothing is said as to who was negligent or at 
fault. We are just saying we have come to you as a form of last resort 
putting ourselves in your hands and upon your mercy and asking for 
something for these people who were damaged so seriously by no fault 
of theirs whatever. 
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We are deeply indebted to you for-what you have done up to date 
and we will Hs be. We hope you will see fit to enact this bill and 
give us the relief it affords. 

Mr. Lane. Thank you, Mr. Baker. 

If there are no other witnesses I declare the hearings closed and 
thank the witnesses for their helpfulness and cooperation with the 
committee in giving us the benefit of their study and their cooperation 
in the case. 

The record will be kept open for the filing of those reports for which 
permission was granted during this hearing and for such additional 
material as the committee thinks ought to be placed in the record. 

(Whereupon the hearing on the Texas City disaster was concluded 
at 4: 20 p. m.) 
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HOUSE RESOLUTION 296, 83D CONGRESS, 1ST SESSION 


Resolved, That the Committee on the Judiciary, acting as a whole or by sub- 
committee, is authorized to make a full and complete investigation and study of 
the merits, if any, of all claims against the United States for compensation for 
property damage, personal injuries, and death alleged to have been caused by 
the explosions which occurred at Texas City, Texas, on April 16 and 17, 1947. 
As soon as practicable during the present Congress the committee shall report 
to the House, or to the Clerk of the House if the House is not in session, the 
results of its investigation and study, together with its findings and such recom- 
mendations as it deems advisable. 

For the purposes of this resolution the said committee, or any subcommittee 
thereof, is hereby authorized to sit and act during the present Congress at such 
times and places within the United States whether the House is in session, has 
recessed, or has adjourned, to hold such hearings, and to require by subpena or 
otherwise the attendance and testimony of such witnesses and the production of 
such books, records, correspondence, memoranda, papers, and documents, as it 
deems necessary. Subpenas may be issued over the signature of the chairman 
of the committee or any member of the committee designated by him, and may 
be served by any person designated by such chairman or member. The chairman 
of the committee or any member thereof may administer oaths to witnesses. 
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LETTER OF TRANSMITTAL 


House OF REPRESENTATIVES, UnNirED STATES, 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C., March 23, 1954. 
Hon. Josep W. Martin, Jr., 
Speaker, House of Representatives, 
The Capitol, Washington, D. C. 

Dear Mr. Speaker: The attached report of a special subcommittee 
of the Committee on the Judiciary appointed pursuant to House 
Resolution 296, 83d Congress, Ist session, to make a full investigation 
and study of the merits of all claims against the United States for 
compensation for property damage, personal injuries, and death 
alleged to have been caused by the explosions which occurred at 
Texas City, Tex., on April 16 and 17, 1947, has been submitted by the 
special subcommittee, unanimously adopted by the full committee and 
is hereby forwsrded to the House of Representatives. 

Sincerely yours, 


Cuauncey W. Resp, M. C., Chairman, 
. 
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Union Calendar No. 525 


83p ConarEss } HOUSE OF REPRESENTATIVES Reporr 
2d Session No. 1386 


TEXAS CITY DISASTER 


Marcu 24, 1954.—Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 


Mr. Rezep of Illinois, from the Committee on the Judiciary, sub- 
mitted the following 


REPORT 


[Pursuant to H. Res. 296, 83d Cong., 1st sess.] 


House Resolution 296 of the 83d Congress, 1st session, sponsored 
by Hon. Clark Thompson of Texas, directed the Committee on the 
Judiciary, acting as a whole or by subcommittee, to make a full and 
complete investigation and study of the merits, if any, of all claims 
against the United States for compensation for property damage, 
personal injuries, and death alleged to have been caused by the 
explosions which occurred at Texas City, Tex., on April 16 and 17, 
1947. Representative Chauncey Reed, chairman of the Committee 
on the Judiciary, appointed a special subcommittee composed of 
Representatives Edgar A. Jonas of Illinois, chairman, DeWitt Hyde 
of Maryland, and Thomas J. Lane of Massachusetts to proceed under 
this resolution. 

This is the report of the special subcommittee as unanimously 
adopted by the full committee. The special subcommittee in its 
investigation conducted hearings for 3 days at Galveston and Texas 
City, Tex. In addition, it had at its disposal for study and use, the 
record of the trial court in the Dalehite case—a test case relating to 
the disaster—consisting of 39 volumes and over 33,000 pages of testi- 
mony and exhibits. It also had the views of the Department of Justice 
transmitted by letter dated January 4, 1954. 

For reasons to be stated later in the report, the committee is of the 
considered opinion that the United States Government is wholly 
responsible for the explosions and the resulting catastrophe at Texas 
City; that the disaster was caused by forces set in motion by the 
Government, completely controlled or controllable by it. It reeom- 
mends therefore that Congress enact appropriate legislation to com- 
pensate the innocent victims who not only were incapable of contrib- 
uting to the disaster but, because of the suddenness and force of 
the explosions, could not escape it. 

Because of the enormity of the disaster and the great number of 
claims involved, the committee adopted the procedure of determining 


a) 
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first whether negligence and responsibility therefor existed on the 
part of the Federal Government and then, if the responsibility was 
found to exist, to promulgate a plan whereby, at some later date, 
the individual damages suffered by each claimant could be determined 
and settled.! 

INTRODUCTORY STATEMENT 


On April 16 and 17, of 1947, a man-made disaster occurred in Texas 
City, Tex., of almost unbelievable proportions. Loaded bags of 
ammonium nitrate fertilizer stowed for overseas shipment in the holds 
of two ships at the docks in that city blew up. The disaster occurred 
as a result of the explosion of an inherently dangerous material manu- 
factured, packaged, shipned, and controlled by the United States 
Government under the label of fertilizer. Over 570 persons perished 
in the disaster, and about 3,500 more suffered injuries. Damage to 
private properties ran into millions of dollars. 

The committee, as will be pointed out in this report, is of the firm 
belief that the United States Government is wholly responsible for 
this catastrophe. ‘The fertilizer which blew up in Texas City was 
part of a fertilizer project through which the United States was seeking 
to carry out a program of foreign aid to various war-ravaged and 
famine-stricken areas overseas. While there were many who had a 
part in the production, shipping, and handling of this fertilizer, it was 
nevertheless the United States Government which conceived and 
initiated the foreign aid program and it was the Government which 
controlled or had the power to control all phases of the project right 
from the manufacturing stage to the final delivery of the fertilizer 
at its destination. 

The dissenting opinion of Mr. Justice Jackson in Dalehite v. United 
States (346 U. S. 15, 48), a test case relating to this disaster, aptly 
stated the responsibility of the United States Government in the 
following language: 

This was a man-made disaster; it was in no sense an “act of God”. The ferti- 
lizer had been manufactured in Government-owned plants at the Government’s 
order and to its specifications. It was being shipped at its direction as part of 
its program of foreign aid. The disaster was caused by forces set in motion by 
the Government, completely controlled or controllable by it. Its causative fac- 


tors were far beyond the knowledge or control of the victims; they were not only 
incapable of contributing to it, but could not even take shelter or flight from it. 


HISTORY OF COURT LITIGATION 


Before going into a discussion of the merits of the issues and prob- 
lems relating to the Government’s responsibility for this castastrophe, 
it may be well to consider at the outset, the history and status of 
the matter when it was presented to the Congress for investigation 
and study. The committee believes this to be necessary because the 
belief has been expressed that the persons who suffered damage in 
the disaster, having litigated their claims under the Federal Tort 
Claims Act and having had their day in court and lost, should not 
now petition Congress as a further remedy. This belief, however, is 
far from being correct. 


1 There were over 8,000 claims filed tn the Federal district court under the Federal Tort Clatms Act in 
the Texas City disaster litigation. Approximately 1,510 claims were based on wrongful death, approxi- 
mately 988 on personal injury claims, and approximately 5,987 on property damage or destruction claims. 
It would be manifestly impracticable for a committee of Congress to hear and ascertain the amount claimed 
by each individual claimant. 


(2) 
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It is a matter of record that subsequent to the disaster over 300 
actions against the United States were instituted in the names of 
some 8,500 claimants under the Federal Tort Claims Act for death, 
personal injury, and property damages arising out of the disaster. 

After those suits were filed, the parties, in order to simplify mat- 
ters and to eliminate repetition of questions and legal issues common 
to all litigants, consolidated their cases with the approval of the 
United States District Court for the Southern District of Texas under 
Civil Action No. 787, Elizabeth Dalehite et al. v. United States (1950). 
The plan of procedure adopted by that trial court was to determine 
first whether negligence and liability existed on the part of the Fed- 
eral Government and then, if the liability was found, to ascertain at 
some later date, the amount of damages each individual claimant 


suffered. 
Findings of district court establish liability of Government 

After a trial of the issues, the district court judge, sitting without 
a jury, found negligence on the part of the Government and rendered 
judgment in favor of the plaintiffs. The basic ground for the district 
court’s findings is expressed in its “Findings of Fact” that the— 
Record discloses blunders, mistakes, and acts of negligence, both of omission 
and commission, on the part of defendant [the U. 8. Government] its agents, 
servants, and employees, in deciding to begin the manufacture of this inherently 
dangerous fertilizer. And from the beginning of its manufacture on down to 
and after the day of the Texas City disaster, it discloses such disregard of and 
lack of care for the safety of the public and of persons manufacturing, handling, 
transporting, and using such fertilizer as to shock one. When all the facts in 
this record are considered, one is not surprised by the Texas City disaster, i. e., 
that men and women, boys and girls, in and around Texas City going about their 
daily tasks in their homes, on the streets, in their places of employment, etc., 
were suddenly and without warning killed, maimed, or wounded, and vast property 
damage done. The surprising thing is that there were not more of such disasters. 
The court found that the United States was negligent also in manu- 
facturing the fertilizer, in selection of the coating used, and in the 
manner in which it prepared the fertilizer for shipment and that 
“each shipment of such fertilizer was a dangerous public and private 
nuisance from the time it was manufactured.” 


Reversal of district court on the law by appellate courts 

On appeal, however, the Court of Appeals for the Fifth Circuit 
unanimously reversed (197 F. 2d 771) and the United States Supreme 
Court, by a division of 4 judges to 3, 4 being a majority since 2 judges 
did not sit, affirmed the decision of the court of appeals (346 U. S. 
15). The Supreme Court through its majority decision decided that 
the acts of negligence found by the district court could not give it 
jurisdiction to entertain the lawsuits, because the claims were based 
upon the exercise of a “discretionary function” within the meaning 
of the Federal Tort Claims Act. To put it another way, the Supreme 
Court held that the Federal Tort Claims Act did not apply to the 
type of governmental action involved in the Texas City disaster 
litigation. 
Background and pertinent provisions of Federal Tort Claims Act 

Prior to 1946, which was the year of the passage of the Federal 
Tort Claims Act, persons seeking compensation for tort claims against 
the United States Government had, for the most part, only one 
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remedy against the Federal Government and that was to petition 
Congress for relief. The Federal Government had long followed the 
accepted rule of sovereign tort immunity, that is, that no action lies 
against the Government of the United States unless Congress has 
authorized it. The only relief available to a claimant was by way of 
a private bill to Congress. However, the private bill method of 
petitioning Congress for relief was notoriously clumsy, and in recent 
years the tremendous volume of private legislation was impairing the 
efficiency of both Congress and the President (H. Doc. 562, 77th 
Cong., 2d sess.). Some simplified recovery procedure for the great 
mass of claims was imperative. As a solution Congress enacted the 
Federal Tort Claims Act affording access to the Federal courts for 
tort claims within its scope (28 U.S. C., sees. 1346, 2671-2680). 


Government's liability for negligence similar to that of private person 

Congress, through this act, waives the Government’s immunity 
from actions for injury to persons and property occasioned by the 
tortious conduct of its agents and employees carrying out its work. 
The act defines this tort liability of the Govermment as similar or 
analogous to that of a private person. Section 1346 (b) thereof 
imposes liability on the Government— 
for injury or loss of property, or personal injury or death caused by the negligent 
or wrongful act or omission of any employee of the Government while acting within 
the scope of his office or employment, under circumstances where the United States, 
if a private person, would be liable to the claimant in accordance with the law of the 
place where the act or omission occurred. [Emphasis supplied.] 

Act contains exception; no governmental liability for performance of 

““liseretionary function” 

Section 2680 (a) of the act, however, notes an exception from the 
scope of the provision quoted above. ‘That provision does not apply 
to— 

Any claim * * * based upon the exercise or performance or the failure to 
exercise or perform a discretionary function or duty on the part of a Federal 
agency or an employee of the Government, whether or not the discretion be abused. 
{Emphasis supplied.] 

Decision of Supreme Court 

It was this latter section which the Supreme Court invoked as the 
legal basis for denying the litigants relief under the Federal Tort 
Claims Act. The Court pointed out that the acts of “negligence”’ 
found by the district court were performed in the exercise of a dis- 
cretionary function or duty and that section 2680 (a) assured pro- 
tection for the Government against tort liability for errors made in 
the exercise of discretionary functions. This is made clear by the 
following language appearing in the majority opinion (p. 32): 

An analysis of section 2680 (a), the exception with which we are concerned, 


emphasizes the congressional purpose to except the acts here charged as negli- 
gence from the authorization to sue. 


The Court also stated (p. 24): 


Even assuming their correctness arguendo, though, it is our judgment that they 
do not establish a case within the act. This is for the reason that as a matter of 
law the faets found cannot give the district court jurisdiction of the cause under 
the Tort Claims Act. 

It is unneeessary to analyze the Court’s decision for the purpose of 
determining what exactly the words “discretionary function” mean 
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and what acts they encompass. It is sufficient, for the purposes of 
this report, to point out that the Court based its decision upon the 
construction and interpretation of those words, and held as a matter 
of law that the courts could not take jurisdictior of the claims. The 
Supreme Court did not go into the question of whether or not the 
Government was at fault; it did not hold the Government free from 
negligence. It simply held that even if it was to assume that the 
Government was negligent there could still be no recovery because 
the courts, on account of the wording of the Tort Claims Act, were 
without power to grant relief. 

Thus it is clear that the claimants had no day in court. Rather, 
because of the majority decision of the Supreme Court, they were put 
into the same position they would have been in if there never had been 
a Tort Claims Act, namely, a position of seeking relief directly from 
the Congress. No doubt the House of Representatives in unan- 
imously adopting House Resolution 296, 83d Congress, which au- 
thorized its Judiciary Committee to investigate the Texas City 
disaster claims, concluded that, because of the Supreme Court 
decision, substantial justice may not have been afforded to all those 
who sustained damage either by death or injury to person or property 
as a result of the catastrophe, 

Congressional action would not invalidate Supreme Court decision 

It should be emphasized however, that, in adopting House Resolu- 
tion 296, Congress was not attempting to supersede or invalidate the 
controlling decision of the Supreme Court, laid down in the Dalehite 
case. Congress, prior to the passage of the Tort Claims Act, repeatedly 
entertained claims and concerned itself with legislation which pro- 
vided relief for parties in situations analogous to that submitted to 
this committee for investigation, In addition, since the passage of 
the Tort Claims Act, Congress has invariably exercised its jurisdiction 
to legislate when it was satisfactorily established that for compas- 
sionate reasons or in equity and in good conscience remedial legislation 
was necessary to fill a void created by existing law. 

With this statement of the Supreme Court’s construction of the 
Tort Claims Act and its inapplicability to the situation herein, we 
turn to the question’ of the claimed responsibility of the United 
States Government for the Texas City disaster. 


UNITED STATES GOVERNMENT’S FOREIGN AID FERTILIZER PROGRAM FOR 
OCCUPIED AREAS 


Toward the end of the hostilities of World War II, it was recognized 
that an acute world food shortage existed. The problem of increasing 
the supply of food became an integral part of the United States’ occu- 

ation and administration of enemy territories. Secretary of War 

atterson wrote that unless “the urgent requirements of Generals 
MacArthur and McNarney for the occupied areas” were met “in real 
volume, we anticipate * * * famine conditions.” According to the 
Secretary’s representative, ‘“The occupying commanders in Germany, 
Japan, and Southern Korea report * * * that the choice may be con- 
sidered one of supplying additional food or additional troops to control 
the conquered peoples.” 

Quantities of food necessary to alleviate the problem were not in 
existence. Even if food had been available, shipping capacity to 
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transport it could not be obtained. The use of fertilizer, therefore, 
to increase the production of foodstuffs in occupied areas presented 
an obvious means of avoiding widespread famine and unrest. A ton 
of fertilizer can produce 7 tons of food and it helps people in occupied 
areas, in permitting them to grow their own food, to help themselves. 
The securing of fertilizer for occupied areas was therefore a practical 
solution to a difficult problem. 

Under its program of supplying fertilizer for occupied areas, the 
Government produced the material known as fertilizer grade ammo- 
nium nitrate (hereafter referred to as FGAN or fertilizer). FGAN 
as a fertilizer had been recognized for several years in agriculture. 
This was due to the fact that ammonium nitrate, the basic ingredient 
for FGAN, has a high free nitrogen content, an essential to plant 
growth. F urthermore, the Government had 15 surplus ordnance 
plants readily convertible for the manufacture of ammonium nitrate 
fertilizer. When it became clear that the Government could produce 
a satisfactory fertilizer and also utilize its surplus ammonium nitrate 
facilities, Secretary of War Patterson decided that the program should 
be undertaken. He “reported in substance this decision to the Cabi- 
net”’ where it was “approved and the decision was to go ahead with 
this production.” 


Production of fertilizer 

In May 1946, the Director of the Office of War Mobilization and 
Reconversion requested the War Department “‘as an emergency matter 
for national defense” to undertake the production of the fertilizer 
program “without delay, and to take whatever action is appropriate 
to expedite the attainment of maximum production.”’ The wartime 
plants were released to the Secretary of War and the Army Chief of 
Ordnance was directed to carry the program into effect. 

The Army entered into a number of cost-plus-fixed fee-contracts 
with private firms—including the Du Pont Co. and Hercules Powder 
Co.—to “operate the installation * * * described herein for the 
graining of ammonium nitrate (fertilizer grade),” but subjecting “the 
work to be done by the contractor * * * to the general supervision, 
direction, control and approval of the contracting officer.” A de- 
tailed set of specifications was drawn up and sent to each plant. 
Army personnel were appointed to the plants and they were respon- 
sible for the application of these specifications and the meeting of 
production schedules, pursuant to an Army standard operating pro- 
cedure. 


Basic ingredients of fertilizer 

The basic ingredient of FGAN was ammonium nitrate, long used 
as a component in explosives. Its military use was primarily in com- 
bination with TNT to form amatol, an explosive used in World War I 
and the first years of World War Il. Pure ammonium nitrate, aside 
from its high nitrogen content, was not by itself, however, suitable as 
a fertilizer because of its hygroscopic property ‘i. e., its ‘capacity to 
absorb moisture) which caused it to harden and cake, making it im- 
practical for general agricultural use. A coating to moisture proof 
ammonium nitrate was needed. For this coating the Government 
turned to a patent for blasting explosives owned by the Hercules 
Powder Co. and known as the Cairn process (Cairn’s Explosive Patent 
No. 2,211,738). This coating consisted of a mixture of petrolatum, 
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rosin, and paraffin (referred to as PRP). In the manufacture of 
FGAN the Government first produced pure ammonium nitrate in 
certain other Government-owned plants and shipped it in solution to 
the reactivated graining centers for processing. There in the proces- 
sing, a mixture of petrolatum, rosin, and paraffin (PRP) was added 
to insure against caking through water absorption. ‘The material was 
then granulated to specifications, dried and packaged in 6-ply paper 
bags, marked “FEertTitizeR Ammonium Nitrate.” 


Purchose of fertilizer from private producers 
When the plan to reactivate idle ordnance plants was conceived, it 
was apparent that those plants would be unable to produce sufficient 
uantities of fertilizer to meet the early requirements of the program. 
he War Department therefore requested an allocation by the Com- 
bined Food Board of sufficient fertilizer produced by privately owned 
commercial producers to meet its early need. This fertilizer was to 
be purchased under a sell-back arrangement whereby the fertilizer 
“borrowed” by the Government was to be returned in kind to the 
private producers out of future production under the program. 


GOVERNMENT’S KNOWLEDGE OF DANGEROUS CHARACTERISTICS OF 
FERTILIZER 


Background of ammonium nitrate, basic ingredient of FGAN 

The Government knew it had a good fertilizer in FGAN. It was 
also aware of the fact that FGAN possessed certain dangerous 
qualities. Ammopium nitrate, the basic ingredient of the fertilizer 


FGAN, had a formidable reputation for treachery. Over the years 
it had caused, through explosion, considerable destruction of property 
and lives. For example, at Oppau, Germany, in 1921, 5,000 tons of 
ammonium nitrate, even though diluted with more stable ammonium 
sulphate, exploded with the loss of 586 lives, injury to 2,000 persons, 
and the substantial wiping out of the entire town of Oppau. And in 
Kensington, England, in 1896, ammonium nitrate exploded while 
being heated in an iron retort to produce nitrous oxide (laughing gas) 
for dental use, and destroyed the plant. 

In addition to the physical evidence of disasters demonstrating the 
lethal qualities of ammonium nitrate, there was considerable evidence 
in the record, such as TVA reports, Bureau of Mines Bulletins, Army 
Ordnance manuals, and expert testimony, pointing to the fact that 
excessive heat, carbonaceous and other sensitiving materials, either 
alone or in combination with each other, would increase the explosive 
propensities of ammonium nitrate. 


Development in 1943 of FGAN 

With this knowledge, namely, that ammonium nitrate when sub- 
jected to high temperatures, contamination, carbonaceous and other 
sensitizing forces would explode, the Government in 1943 commenced 
the production of FGAN. In that year TVA, acting under its statu- 
tory delegation to undertake experiments and manufacture fertilizer 
(48 Stat. 61; 16 U. S. C., sec. 831 (d)) began the production of 
ammonium nitrate as a fertilizer, using surplus plant facilities formerly 
used by the Government for the production of ammonium nitrate as 
an explosive. TVA requested the Bureau of Mines, an agency 
intimately concerned with explosives testing, to conduct tests on 


(7) 








154 TEXAS CITY CLAIMS ACT 





several types of ammonium nitrate fertilizer made up by TVA. The 
Bureau advised that because of crowded conditions it was not in 4 
position to make any large-scale tests but that in general it would not 
favor the mixing of organic materials with ammonium nitrate. It 
stated: 

In general, we do not favor the mixing of organic materials with ammonium 
nitrate and are of the opinion that while such mixtures may not be unduly sensi- 
tive, accidents duc to other causes may be attributed to such mixtures to the 
embarrassment of those who are responsible for their use. We are very conserva- 
tive in the recommendation of mixtures that have not been subjected to extended 
experience and tests for some of the reactions may be slow and some of the decom- 
position products may have an unexpected sensitivity. It would be our advice, 
therefore, that you do not promote such new mixtures unless they are imperative. 

For the foregoing and other reasons we do not favor the making of tests upon the 
mixtures you have suggested. Certainly we are not in a position to make any of 
the large scale explosion tests that are described in Research Bulletin No. 20 of 
the Underwriters Laboratories of December 1940 because of the crowded condi- 
tions in our Explosives Testing Station at Bruceton. We can make impact and 
friction tests but would request that you do not use the Bureau’s findings in the 
promotion of the mixtures for reasons that I have indicated above. 

As a result of that advice a series of conferences took place, attended 
by representatives of the War Production Board, responsible for allo- 
cation of fertilizers, the Department of Agriculture, the TVA, repre- 
sentatives from private industry and representatives of the Canadian 
Government. It was agreed that tests on the explosive nature of 
ammonium nitrate fertilizer were needed and that the tests be con- 
ducted by the Underwriters Laboratories. A contract between the 
War Production Board and the Underwriters Laboratories was signed 
in March 1944. 

Meanwhile, and in November 1943, TVA and three ordnance plants 
started production of FGAN for commercial use. 


Tests abandoned 

In a series of reports to the War Production Board pursuant to the 
contract, the Underwriters Laboratories emphasized that test results 
clearly demonstrated that ammonium nitrate coated with organic 
matter was more sensitive to detonation than straight ammonium 
nitrate. In addition, the tests shows that its sensitiveness was further 
increased when subjected to increases in temperature. These findings 
led to the recommendation that FGAN be submitted to a number of 
further tests to determine the effect of increased mass, confinement, 
and a long preheating period. These tests were never completed, 
however, but were terminated at an intermediate stage despite the 
protest of the Underwriters Laboratories and in the face of the sugges- 
tion that further research might point up suspected but unverified 
dangers. 

In addition, at about the time the Underwriters Laboratories under- 
took the testing of fertilizer for the War Production Board, an explo- 
sion at Wolf Creek Ordnance Plant brought about by oil-contaminated 
ammonium nitrate, caused Army Ordnance to seek advice from the 
Bureau of Mines and several commercial producers with long expe- 
rience in the manufacture of explosives, concerning the hazards of 
adding coating mixtures (PRP), to ammonium nitrate at high tem- 
peratures. In answering, Hercules Powder Co. and Atlas Powder Co. 
each emphasized the extreme hazard involved in such a product. 
The Bureau of Mines pointed up the need for more testing. Du Pont 
Co. reported that it had completely discontinued the coating of am- 
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monium nitrate as a result of several explosions, including a fatal blast 
attributed to the presence of petrolatum in an evaporating pan. 

‘rhe record of the court proceedings in the test case relating to the 
Texas City disaster comprises 39 volumes and some 33,000 pages of 
testimony and exhibits. In addition there are three volumes of type- 
written transcript of committee hearings. It would be a most difficult 
task resulting in a voluminous report if the committee was to go into 
a detailed account and analysis of all the testimony. For this reason 
and to simplify matters there has been set out in the appendix a 
compendium of statements, all by responsible officials and agencies 
of the United States Government.'* The committee believes that 
these statements clearly demonstrate the Government’s awareness 
and knowledge of the dangers and explosive characteristics of FGAN. 
Events subsequent to 1946 (initiation of foreign fertilizer program) 

In the face of the history of explosions, however, and despite the 
need for further testing of FGAN’s dangerous potentials, the Gov- 
ernment in mid-1946 expanded the production of FGAN to meet 
its program commitments of providing fertilizer for Japan, Korea, 
and Germany. It is clear that Ordnance was preoccupied with the 
suitability of FGAN as a fertilizer rather than as an inherently 
dangerous explosive. The Government viewed itself as “an indus- 
trial organization” and considered the FGAN program a “commercial 
venture” in which the primary purpose was to insure only that its 
product met specific requirements as a fertilizer. It was reported at 
a field director’s meeting for ammunition plants in August, 1946 that: 

The inspection in this program should be held to the minimum that we need 
to determine that the material produced is in accordance with the specifications. 
It isn’t intended that there will be an elaborate inspection division at any of the 
plants, but it will be necessary that inspection be performed. This is a com- 


mercial venture, and a great deal of money has been entrusted to the Ordnance 
Department to produce a quantity of acceptable material. 


Complaints of charred and broken paper bags 

In the procedures adopted by Army Ordnance there was no sub- 
stantial opportunity for the FGAN, after being processed at high 
temperatures, to cool. It was, in many instances, after being packed 
in paper bags, loaded into sealed boxcars for shipment. Metal 
containers, which would have minimized the danger in bagging at 
such high temperatures, were not used. The inescapable result of 
bagging hot FGAN in paper containers was a continuing history of 
complaints relating to charred, broken bags. Texas City and other 
ports continually were making complaints to Army Ordnance centers. 

The vice president of the Texas City Terminal Railway Co. (ware- 
housemen for the FGAN at Texas City) testified that hot and dam- 
aged bags were received at Texas City as early as June 1946. He 
complained to one Ordnance plant that the bags were “scorched to 
the breaking point” and were ‘‘so hot, in many instances, that it was 
ey for our men to handle the bags until they were allowed to 
cool off.’’ 


Failure of Government to give notice 
The Government, however, did little about those complaints. The 
delivery of FGAN to the carriers and other people handling the ship- 
1s The compendium of statements was submitted as an exhibit by the attorneys appearing for claimants 


. = hearings before the special subcommittee in Galveston, Tex., and it is a part of the record of those 
earings, 
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ments continued without change in handling procedure or notifica- 
tion of FGAN’s dangerous characteristics. Instead, the Government 
emphasized that FGAN was a fertilizer rather than an inherently 
dangerous explosive. The labeling on the bagged FGAN was as 
follows: 

“FERTILIZER” in large letters: in smaller letters underneath, “Ammonium 
Nitrate, nitrogen 32.5%” 

According to the testimony, the word “fertilizer” is normally regarded 
in industry as a familiar and harmless substance. Workmen who 
handled the material at Texas City testified that they viewed FGAN 
as no less safe and inert than flour or cement, 


FERTILIZER WHICH BLEW UP AT TEXAS CITY 


Produced by Government and “‘sold’’ to private producer 

The particular fertilizer which blew up at Texas City had been 
produced at three of the Army ordnance plants reactivated by the 
Government for the fertilizer program and pursuant to the sell-back 
arrangement was allotted to the Lion Oil Co., one of the commercial 
producers which had furnished fertilizer to the Government in 1946, 
The sale to Lion Oil Co. was covered by a contract dated January 10 
1947, which expressly provided that title to the fertilizer being sol 
by the War Department was to pass to Lion Oil upon its making pay- 
ment for the FGAN to the Quartermaster purchasing office in New 
York City.2 Since the contract provided that Lion Oil could desig- 
nate a third party recipient, Lion contracted for resale of the fertilizer 
with the French Supply Council, a French Government agency. ‘The 
French Supply Council had earlier secured a preferential fertilizer 
allocation from the Civilian Production Administration, and, in pur- 
suance thereof, the French shipping orders were transmitted to Lion 
Oil, which turned them over to the Army for execution. 

The fertilizer, in accordance with contract requirements, was ship- 
ped by rail, under Government bills of lading, from ordnance plants 
in Nebraska and Iowa to the French Supply Council as consignee in 
Texas City. It was stored in shipside warehouses in Texas City. 


Loading of FGAN on steamship “Grandcamp” 

By April 15, 1947, 1,850 tons of FGAN had been loaded on the 
steamship Grandcamp, a French Liberty ship owned by the Republic 
of France, and 1,000 tons on the privately owned steamship Highflyer. 
Loading of the fertilizer from warehouse to ships’ stowage was per- 
formed by independent stevedores in the employ of the vessels. ‘The 
Grandcamp carried, in addition, a quantity of munitions originally con- 
signed to Venezuela but for undisclosed reasons not discharged there. 
The Highflyer also had an additional cargo of 2,000 tons of sulfur. 

The customary method of stowing an inert cargo, which was the 
accepted method of stowing FGAN, was followed in loading the steam- 
ships Grandcamp and Highflyer. Dunnage, consisting of wooden 
boards and paper to protect the cargo, was laid on the floor of the 
holds. This dunnage, of course, was carbonaceous and _ therefore 
combustible. The bags of FGAN were packed one on top of the other 
in solid layers with no space for ventilation. 


* Payment was not made, however, until long after the disaster. 
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Explosions at Texas City 

Loading of No. 4 hold of the Grandcamp, where the fire started 
ceased at 5 p. m. in the afternoon of April 15, and its hatch was close 
and remained battened down until 8 o’clock the following morning 
when longshoremen boarded the ship and started removing the hatch 
covers. At approximately 8:15 a. m. smoke was observed coming 
from hold No. 4 containing 880 tons of FGAN and, upon inspection, 
fire was discovered. Efforts to halt the fire were unavailing. The 
captain ordered all personnel off the ship. Meanwhile the hatches 
were covered and steam was introduced into the holds to smother 
the flames and put out the fire. This is a normal and accepted method 
of fighting fire on board ship. 

At 9:15 a. m. the fertilizer on the Grandcamp exploded with tre- 
mendous force. The explosion resulted in the spread of the fire to 
warehouses and other nearby structures and to the steamship Highflyer 
in a nearby slip. The fires continued all day and into the night. 
At approximately 1:10 a. m. on April 17 the FGAN in the Highflyer 
detonated, completely demolishing that vessel and the S. S. Wilson 
B. Keene which had oon lying alongside. ‘These explosions and re- 
sulting conflagrations virtually leveled the dock area in Texas City. 
In addition, approximately 1,000 residences, industrial plants, and 
other buildings were either totally destroyed or suffered major struc- 
tural damage. Flying steel fragments and portions of the cargo of 
Grandcamp—including «a 30-foot-long drill stem weighing over a ton— 
were found 2 miles distant. As noted earlier about 570 persons suf- 
fered violent death. More than 3,500 other people were injured and 
suffered either delayed death or mental and physical anguish attendant 


upon months of hospital confinement and medical care, 


CAUSATIVE FACTORS OF EXPLOSIONS 


In the opinion of the committee, the evidence demonstrates that 
the tremendous tonnage of coated FGAN, hot and tightly packed in 
the hold of the Grandcamp, ignited and exploded. Two and two- 
thirds Liberty ships were completely obliterated and destroyed and, 
with them, evidence which may have enabled everyone to know the 
exact process which produced the fire in the hold of the Grandecamp 
and the explosion. It was suggested, as a plausible explanation of 
the origin of the fire, that a lighted cigaret butt may have been dropped 
into the hold of the Grandcamp in the space between the ship's 
shell and the stacked FGAN, during the loading operations. How- 
ever, @ review of some 33,000 pages of testimony and exhibits dis- 
closed no direct or dependable evidence in support of this supposition, 

The committee considers as a more reasonable explanation—one 
recognized by the Government itself—that the coated FGAN (which 

enerated its own heat), being hot and tightly confined in great mass 
in the hold of the Grandcamp without proper ventilation, ignited 
spontaneously and exploded. As one Bureau of Mines’ expert who 
investigated the disaster testified, these explosions were a classic 
example of simple factors of mass, heat, density, and confinement. 

This analysis of the cause of the explosion in the Grandcamp is 
firmly substantiated by Government tests, by scientific authority 
and by expert witnesses who testified in the case before the Federal 
courts. (See, for examples of the Government’s recognition that 
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FGAN is capable of spontaneous combustion, Bureau of Mines 
Report I. C. 7463, June 1948; Bureau of Ordnance, Official Report 
Texas City Disaster, Circular No. 719.) The Government, in an 
official Picatinny Arsenal report, sets for the probable manner in 
which the FGAN exploded (Rpt. No. 1675, 1948). 

b. When the hatch covers were removed on the following morning, the warm air 
in the hold started to rise and the air currents quickly fanned the smoldering fire 
and caused it to spead rapidly. The fire probably progressed most rapidly where 
the greatest amount of fuel—wooden dunnage and paper—was in contact with the 
bagged FGAN and the air could circulate most freely. During this time, molten 
FGAN probably flowed down the burning face to the bottom of the hold. 

c. Within a relatively short time, some of the wooden dunnage burned away and 
the cargo began to shift and settle, probably against the shell of the ship, thus 
confining some of the molten burning FGAN in a closed space where gas pressure 
could develop rapidly. It was probably here that detonation originated and was 
propagated to the rest of the cargo. 

If additional evidence was needed to buttress the above statements 
as to the cause of the disaster, it need only be pointed out that part 
of the FGAN which was on the docks at Texas City awaiting stowage 
at the time of the explosions was later reshipped by rail to the port 
of Baltimore, Md., where it was stowed aboard the steamship Ocean 
Liberty for shipment overseas. On July 28, 1947, at the port of Brest, 
France, that FGAN exploded and completely demolished the Ocean 
Liberty and all its cargo. Thereafter, in a suit filed in admiralty against 
the charterers of the vessel and its general agent, the evidence estab- 
lished and the district court found that the fire and explosion which 
destroyed the Ocean Liberty was due to the spontaneous combustion 
of the FGAN. (A/S Ludwig Mowzincelels Rederi v. Accinanto, Limited, 
99 F. Supp. 261, 264, 274). While the case was reversed on other 
grounds and remanded, the Court of Appeals, Fourth Circuit, never- 
theless accepted the district court’s finding of facts that the explosion 
was due to the spontaneous combustion of the FGAN (199 F, 2d 
134, 138). 

GOVERNMENT’S RESPONSIBILITY 


The event of the disaster at Texas City was, of course, the best 
roof that FGAN is an inherently dangerous explosive. The Army 
ad been using ammonium nitrate for years as a component in the 

manufacture of explosives. The particular FGAN which blew up at 
Texas City was manufactured under an explosives patent at Army 
ordnance plants formerly used for the manufacture of munitions. 
The production program was placed under the immediate direction 
of the Army’s Field Director of Ammunition Plants. Advice on the 
methods of manufacture and the hazards of processing the fertilizer 
was sought from experienced commercial producers of high explosives. 
There was a continuing history of fires, complaints of overheated 
FGAN in charred bags, and incidents of ammonium nitrate explosions. 
The committee is of the opinion that there is not the slightest basis for 
the belief that FGAN was an impotent product. 

Yet, in the shipment of this product, the Government treated it as 
an everyday commodity of commerce. Common carriers and people 
who handle cargo in transit cannot be expected to possess the facilities 
or the technical knowledge to determine for themselves the latent 
and inherent dangers of complex compounds. It is incumbent upon 
manufacturers today to keep pace with the times and use the greatest 
caution and integrity to insure the safety and well-being of all. 
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Any Government claim, therefore, that FGAN’s hazards were 
unforseseen is unavailing in the light of its knowledge that FGAN 
possessed explosive characteristics. It had the duty and obligation 
to know its own product and to ascertain the enormity of the forces 
it was turning loose upon unsuspecting persons. 

It has been urged that intervening acts of negligence—longshoremen 
allegedly smoking about the holds of the Grandeamp—may have 
caused the explosions. This contention is entitled to little weight 
when it is recalled that FGAN is an inherently dangerous explosive 
and that there was an absence of any warning that it was either in- 
flammable or explosive. 


RELATIONSHIP OF UNITED STATES TO FERTILIZER AT TEXAS CITY 









































Much argument has been advanced concerning the passage of title 
or ownership of the particular FGAN which blew up in Texas City 
to the Lion Oil Co. and, in turn, to the French Supply Council. It 
has been urged that when the Government returned the fertilizer to 
Lion Oil by delivery to the railroad cars at the ordnance plants, it 
completely divested itself of all ownership, possession, and control of 
the FGAN. When the facts are carefully analyzed, however, and 
viewed in the light of the Government’s entire foreign aid fertilizer 
program, it is believed that it made very little difference whether title 
to the FGAN passed or did not pass legalwise to Lion Oil because 
the Government had already committed the material to France and 
was in control, through a system of priorities, of the materials course. 
While the Government did not ship the FGAN directly itself and the 
material traveled through private industry to comply with the sell- 
back arrangement, private producers nevertheless were still required 
to ship the fertilizer according to and in compliance with Government 
directions. The Government was permitting a deviation of its method 
but not of its objective. 

Initiated for relief of occupied areas 

It will be recalled that the whole fertilizer program was originally 
set up to take care of occupied areas only, i. e., Germany, Japan, and 
Southern Korea. The FGAN taken from the commercial producers 
was supposedly a temporary measure to be used until such time as the 
reactivated Army ordnance plants could get into full production. 

The War Department secured fertilizer under this temporary 
measure by obtaining an allocation for the material from the Com- 
bined Food Board.? The Department paid the commercial producers 
for the fertilizer and, under a sell-back arrangement as required by 
Combined Food Board allocation, it agreed to return an equivalent 
amount of the fertilizer supplied. 


Program expanded 


Under the temporary sell-back arrangement, return FGAN was to 
be supplied from Ordnance production during the spring of 1947. 
However, the nitrogen condition in the world qumsbenu to be serious, 
War ravaged countries like France, while not occupied areas, never- 


*The Combined Food Board was an international which allocated food, fertilizer, and other 
scarce commodities among the United States and its allies. ‘The Board’s allocations of United States 
duction were enforced by the Civilian Production Administration, the governmental ageney con 
_o. Advising the vee Res a va question < nitrogen supplies was 

trogen Producers ustry Advisory Comm , & comm composed of commercial producers 
and headed by the Deputy Director of CPA’s Chemical Division, 
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theless needed an increase in the production of food. In addition, 
France was threatened with the possibility of a communistic govern- 
ment. As stated in one report, the situation “was most critical in 
France and in the nations served by UNRRA, where short rations and 
actual starvation exist.’ 

In June 1946, when the Nitrogen Producers Industry Advisory 
Committee * met, its purpose was to discuss, among other things, the 
estimated nitrogen available to meet the need of domestic use and 
the requirements of areas overseas occupied by the United States, 
When it met in November, however, the purpose of its meeting was 
expanded to “discuss means by which CPA will be enabled to meet 
International Combined Food Board allocation of ammonium sulphate 
and ammonium nitrate to foreign countries and United States pos- 
sessions.” In other words, the Government’s fertilizer program was 
no longer confined to occupied areas but had been expanded to take in 
“foreign countries and United States possessions.’”? The additional 
overseas areas listed for fertilizer aid, under the expanded program, 
included such nonoccupied countries as Puerto Rico, Philippines, Latin 
American Republics, France and colonies, Netherlands, Netherlands 
East Indies, UNRRA, and Finland. 

Several members of the nitrogen industry called attention to the 
position in which they would be placed if, as proposed, the Army 
shipped its nitrogen production to other countries instead of returning 
it to the producers as originally promised. Producers had made com- 
mitments to their domestic customers and depended on the Army 
supply under the sell-back arrangements to fill their own orders. 


Adoption of a device 

The Government, however, was determined that its own commit- 
ments should be met. It was, of course, faced with the fact that if 
the fertilizer was shipped directly overseas it would be in a position 
of breaking faith with commercial producers for the return of the 
material. In order to prevent this, it worked out and adopted the 
device of delivering the fertilizer to private industry and then, through 
a system of priorities, it forced the producers to sell the material to 
France and the foreign countries to which it was committed. 

The particular FGAN involved at Texas City was delivered to 
Lion Oil for shipment to France in the following manner: The Federal 
allocation of ammonium nitrate on November 7, 1946, for French 
colonies was fixed for the first quarter of 1947 at 55,000 tons. This 
allocation, it may be well to note, was made before the material which 
blew up at Texas City was manufactured, and also before the Lion 
Oil Co. entered into the so-called contract with the Government under 
the sell-back arrangement. That contract was not written until 
January 10, 1947. 

Prior to the date of the contract and on November 25, 1946, the 
French Supply Council, acting for the Government of France, filed 
application with the Civilian Production Administration ° for approxi- 
mately 70,000 short tons of FGAN. The applications were approved 
by the CPA and given CC priority rating. A memorandum relating 
to these applications contained the following illuminating paragraphs: 


As you know, we have been informed that the United States Army is now 
returning to producers the tonnage of ammonium nitrate which they had bor- 


* See footnote 3, 
§ Bee footnote 3. 
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rowed. Our chemicals division states that these producers are reluctant to ship 
to export either from this returning tonnage or from new production and, there- 
fore, the United States Government commitment is in danger of not bein 
fulfilled. Mr. Hart, chemicals division, is of the opinion that the only metho 
by which this export requirerrent will be filled is through the use of a CC rating 
authorized to cover these unfilled balances. 

* cad a * « * * 


As indicated above, producers are still reluctant to ship to export. We had 
hoped that with the return of the borrowed quantities this reluctance would 
disappear. Since it has not, it is recommended that a CC rating be authorized 
to the quantities indicated in order that these applicants may receive delivery of 
the balances which have been allocated to them. 

After CPA approved the applications and issued a priority rating 
for the fertilizer, it assigned a quota to Lion Oil. <A contract was 
then entered into between Lion and the purchasing agent of the 
French Supply Council for the sale and exportation of the FGAN to 
France. In accordance with French shipping instructions trans- 
mitted through Lion, the FGAN was shipped to Texas City. 


Government control 

It is clear from the foregoing that the whole operation was one of 
Government control. The so-called delivery to Lion was at best a 
mere paper transaction. Lion had the role of a mere automaton in 
the fulfillment of the Government’s commitments to France. It 
was not connected in any way with the manufacturing, shipping, 
testing, or handling of the FGAN which blew up at oe City 
and while it may have “resold”’ the material to the French Supply 
Council, it had no more power or control over the sale or disposition 
of the FGAN, than if the Government itself had shipped the material 


‘ 


to France. Whatever may be the technical and legal] connotations 

to be drawn from the sale transaction, there can be no doubt in the 

minds of fair and reasonable pide that because of its complete 
1 


dominance over all phases of the program, the responsibility for the 
FGAN involved in the Texas City disaster was the Government’s. 
The committee is of the opinion that it would be wriong indeed to 
permit the Government, when for reasons of political expediency it 
continues to exercise substantially all the prerogatives of ownership 
over the fertilizer, to avoid responsibility therefor simply because 
bare legal title may have been in another. 


CONCLUSIONS 


There can be no doubt that the fertilizer known as FGAN is a 
dangerous and hazardous explosive. ‘The disaster itself is ample 
proof of this fact. As the majority opinion in the Supreme Court 
succinctly states: 

Following the disaster, of course, no one could fail to be impressed with the blunt 
fact that FGAN would explode (Dalehiie v. United States, 346 U. S. 15, 23). 

The Army knew that FGAN possessed dangerous characteristics. 
It had been using ammonium nitrate, the primary ingredient of 
FGAN, for years as a component in the manufacture of explosives. 
In fact, the particular FGAN which blew up at Texas City was 
manufactured under an explosives patent at Army ordnance plants 
formerly used for the manufacture of munitions, Government 
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responsibility for the whole program can be fixed by the statement 
of the Supreme Court which, on page 18 of the majority opinion, reads: 

This fertilizer had been produced and distributed at the instance, according 
to the specifications and under the control of the United States. 

‘Tests conducted at the request of the Government to determine 
the explosive and fire hazards of FGAN were terminated by it at an 
intermediate stage against the recommendations of a research labora- 
tory hired by the Government, and in the face of the suggestion that 
further research might point up suspected dangers. In addition 
there was a continuing history of fires, complaints of overheated 
FGAN in charred bags, and incidents of ammonium nitrate explo- 
sions. Yet, in the shipment of this product, the Government treated 
it as an everyday commodity of commerce labeling it simply as a 
fertilizer without warning of its propensities. Certainly the com- 
mon carriers and people who handled the cargo in transit could not 
be expected to possess the facilities or technical knowledge to de- 
termine for themselves the latent and inherent dangers of this com- 
plex compound. Manufacturers today must keep pace with the 
times and use the greatest caution and integrity to insure the safety 
and well-being of all. Since the Government knew that FGAN pos- 
sessed explosive characteristics, it had the duty and obligation, as 
would be expected of any manufacturer, to know its own product 
thoroughly and to ascertain the enormity of the forces it was turning 
loose upon unsuspecting persons. 

The particular fertilizer which blew up at Texas City was part of 
a project through which the United States Government was seekin 
to carry out a program of foreign aid to various war-ravaged anc 
famine-stricken areas overseas. It not only initiated the program 
but controlled all phases of the project right from the manufacturing 
stage to the final delivery of the fertilizer at its destination. While 
it has been claimed that, pursuant to a sell-back arrangement, title 
to the FGAN at Texas City was not in the United States Government, 
a thorough study of the evidence makes it all too clear that the 
Government exercised substantia!ly all the prerogatives of ownership 
over the fertilizer and, through a system of priorities, controlled or 
had the power to control the entire fertilizer program to the exclusion 
of all others. 

Of course, whether the Government owned the fertilizer which blew 
up at Texas City or whether title to the product had passed to another 
is, in the final analysis, unnecessary to decide. The evidence before 
the committee overwhelmingly proves that FGAN, an inherently dan- 
gerous and hazardous explosive, was introduced into the flow of com- 
merce by the Government without proper safeguard. That fact alone, 
in the opinion of the committee, is sufficient to place responsibility on 
the Government, for it is a well established jurisprudential principle 
that the manufacturer of a dangerous commodity who introduces 
it into the stream of commerce must fully test its properties and even 
though the product has passed beyond its ownership and control, it 
must nonetheless take adequate precautions and give adequate warn- 
ines for the protection of those who may be exposed to the danger. 
This the Government failed to do. And as a result over 4,000 inno- 
cent victims—people who not only were incapable of contributing to 
the disaster but, because of the suddenness and force of the explosions, 
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could not even take flight from it—were either injured or killed. 
The committee therefore believes that it is morally right that the 
United States Government should reimburse these claimants for the 
injury and damage caused by its officers and employees in negligently 
carrying out the FGAN program. 

In undertaking the manufacture and production of FGAN, the 
Government took what is known as a calculated risk. As the majority 
opinion of the Court of Appeals for the Fifth Circuit states: 

Even if some danger were recognized, the necessity of providing means of 

existence to the devastated areas might have called for the exercise of discretion 
as to whether to take a “‘calculated risk.”” (197 F. 2d, 771, 778.) 
The “calculated risk” was taken for the benefit of the devasted areas 
of the world. It resulted in a benefit to the United States as a whole 
in that it prevented unrest and disorders which would have resulted 
from hunger and mass starvation. As noted in the court of appeals’ 
opinion, such disorders would have required the maintenance of ade- 
quate military forces in occupied areas (197 F. 2d 777) and might 
have lost some of our allies like France to communism. Since the 
fertilizer program was taken by the Government for humanitarian 
purposes, among others, it seems only right that it should reimburse, 
insofar as it is humanly possible, the comparatively few people who 
happened to be injured or damaged because of it. 


RECOMMENDATIONS 


For reasons set out in the preceding pages, the committee is of the 
considered opinion that the Government is wholly responsible for the 
explosions at Texas City and the resulting catastrophe. It therefore 
recommends that Congress take appropriate action, through legis- 
lation, to compensate claims for property damage, personal injuries, 
and death caused by the explosions which occurred at Texas City, 
Tex., on April 16 and 17, 1947. 

There is set out as a part of this report a draft bill containing pro- 
visions which would effectuate the recommendations of the committee. 
Generally, the draft bill would authorize the Secretary of the Army 
to investigate the claims to determine whether they are causally con- 
nected to the explosions and then to settle the damages claimed to 
have been sustained by each individual claimant (sec. 1 (a) of the 
draft bill). Precedent for such action is to be found in the Port 
Chicago, Calif., explosions where, through legislation, the Congress 
conferred expanded jurisdiction on the Secretary of the Navy to 
settle claims for property damage, death, and personal injury arising 
out of that disaster. (See Public Law 423, 78th Cong., and Public 
Law 637, 80th Cong.) 

The total amount claimed either by or on behalf of persons who 
had suffered damages as the result of the explosion was roughly set 
at the time of the court litigation at $200,000,000. Experience has 
shown, however, especially with regard to disasters, that amounts 
claimed against the Government are, for the most part, in excess to 
what Federal courts will finally allow. At the hearings which the 
special subcommittee conducted in Galveston and Texas City, Tex., 
lawyers representing several hundred claims testified that the total 
amount of all claims could more realistically be set at somewhere 
between $60,000,000 and $100,000,000. In fact, it was admitted by 
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one attorney that he filed, because of the running of the statute of 
limitations, a John Doe claim for $40,000,000 on behalf of an 
claimants which he might have thereafter acquired and that in truth 
and in fact the claims which he did acquire were not worth $260,000— 
an overestimated difference of some $39,740,000. 

In order to cut down the amount for which the Government would 
be liable, the committee recommends that a limitation of $10,000 be 
placed on claims for wrongful death (sec. 2 (a) of draft bill), and that 
only those parsons permitted to bring such actions under the laws of 
Texas be permitted to submit wrongful death claims to the Secretary 
of the Army. The committee is also recommending that a limitation 
of 40 percent of the amounts paid out by the subrogees be placed on 
subrogated claims (sec. 2 (b) of draft bill). It may be well to point 
out that Congress in the past has provided for the reimbursement of 
subrogees in claims against the United States. (Cf. Public Law 637, 
80th Cong.; S. Rept. 1355, 80th Cong.; and H. R. 104, 82d Cong., 
Ist sess.) The committee feels, however, that since insurance pre- 
mium rates take into consideration anticipated losses, the Govern- 
ment should not be made to fully reimburse insurance companies for 
their so-called calculated business risks, 

Section 3 of the draft bill provides that the Secretary of the Treasury 
shall pay, in full settlement, the claims approved by the Secretary of 
the Army. Section 4 of the bill would require that all such settle- 
ments be in full discharge of all claims against the United States 
Government. The Secretary would be required to take an assign- 
ment to the United States of any right of action against third parties 
(sec. 5 of draft bill). The bill would direct the Secretary of the Army 
to transmit to Congress each claim submitted to the Department of 
the Army which is not settled by him with supporting papers, findi 
of facts and recommendations thereon, as well as a report of each 
claim settled and paid in accordance with this act. 

Section 7 of the draft bill contains a standard provision relating to 
attorneys’ fees. Ordinarily, special legislation relating to claims 
against the Government limits attorneys in their fees to 10 percent of 
the amounts awarded. However, section 16 of the Rules of the 
Subcommittee of the Judiciary which has jurisdiction of claims, 
permits the committee to set a different figure where, as here, extraor- 
dinary services have been rendered. In recommending that attor- 
neys’ fees be set at 20 percent of the amounts paid, the committe 
is mindful of the tremendous services rendered by the lawyers over 
the past 7 years. While they were unsuccessful in their case before 
the Federal courts under the Tort Claims Act, they nevertheless 
performed extensive services in legal research, in traveling about the 
country obtaining depositions and examining literally hundreds of 
witnesses in preparation for trial. They have, of course, also ex- 
pended efforts on behalf of their clients in developing briefs and 
presenting arguments both before the appellate courts and before this 
committee of Congress 

At the end of the draft bill there is a letter from an Assistant 
Attorney General containing the views of the Department of Justice 
on the Texas City disaster. In this connection, the committee wishes 
to make clear that the decisions of both the Supreme Court and the 
Court of Appeals for the Fifth Circuit were based upon a construction 
and interpretation of the Federal Tort Claims Act. Neither court 
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weighed the evidence insofar as the facts relating to the liability of the 
United States Government were concerned; rather, they held, as a 
matter of law, that the Government’s fertilizer program was a ‘“dis- 
cretionary function” within the meaning of the Federal Tort Claims 
Act and that Federal courts, therefore, were without jurisdiction to 
entertain the claims. (See pp. 3-5, supra.) ‘This is made clear by 
the dispositive statement in the majority opinion of the Supreme 
Court which reads (p. 24): 


Even assuming their correctness arguendo, though, it is our judgment that they 
do not establish a case within the act. This is for the reason that as a matter of 
law the facts found cannot give the district court jurisdiction of the cause under 
the Tort Claims Act. 


The conclusion and recommendations of the committee, on the other 
hand, are based upon a study of the merits of the issues and facts 


connected with the disaster. 
{Draft bill] 


A BILL To provide 3 method for compensating claims for damages sustained as the result of the explosions 
at Texas City, Texas 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That 

Section 1. (a) The Secretary of the Army shall investigate and may settle 
claims against the United States insofar as they relate to damages for compen- 
sation for property, death, or personal injuries, resulting from the explosions at 
Texas City, Texas, on April 16 and 17, 1947, commonly referred to as the Texas 
City disaster. 

(b) Claimants shall submit their claims in writing to the Department of the 
Army, under such rules as the Secretary of the Army prescribes, within one year 
after the date of enactment of this Act. 

Sec. 2. (a) Claims for damages based on wrongful death may be submitted 
only by persons authorized to institute actions for wrongful death under the 
Revised Civil Statutes of the State of Texas and may be approved for settlement 
by the Secretary of the Army in sums not to exceed $10,000. 

(b) The Secretary of the Army may approve for settlement subrogated claims 
in sums not to exceed 40 per centum of the amounts paid by subrogees. 

Sec. 3. The Secretary of the Treasury shall pay out of moneys in the Treasury 
not otherwise appropriated, in full settlement, the claims referred to in this Act 
which are approved for settlement by the Secretary of the Army or his designate. 

Sec, 4. A settlement made under the provisions of section 3 shall be in full 
discharge of all claims against the Government of the United States. 

Sec. 5. The Secretary shall require assignment to the United States of any 
right of action against a third party arising from the property damage, death, or 
personal injuries, with respect to which the settlement is made. 

Sec. 6. She Secretary of the Army shall transmit to the Congress: 

(a) each claim submitted to the Department of the Army in accordance with 
section 1 which has not been settled by him, with supporting papers and a 
report of his finding of facts and recommendations; 

(b) a report of each claim settled by him end paid pursuant to section 3. 
The reports shall contain a brief statement concerning the character and 
justice of each claim, the amount claimed, and the amount approved and 
paid. 

Sec. 7. No attorney or agent on account of services rendered in connection 
with each claim shall receive in excess of 20 per centum of the amount paid, any 
contract to the contrary notwithstanding. Whoever violates the provisions of 
this Act shall be fined not to exceed $5,000. 








TEXAS CITY CLAIMS ACT 





APPENDIX TO COMMITTEE REPORT 


January 4, 1954. 
Hon. Epnaar A. Jonas, 
Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


My Dear Mr. ConearessMan: This is in response to your letter of December 
2, 1953, addressed to the Attorney General, transmitting copies of volumes 1 
and 2 of the transcript of hearings before the subcommittee of the Committee on 
the Judiciary of the House of Representatives in connection with the Texas City 
disaster, and of your additional letter of December 4, 1953, transmitting volume 3 
of the hearings before your subcommittee at Galveston, Tex., on November 16, 
17, and 18, 1953. 

You have requested expressions of the Department of Justice relative to the 
subject matter of the-hearings. 

In the first place, I wish to express my appreciation of the opportunity to appear 
informally with a member of my staff before your subcommittee in Washington 
on November 9, 1953, and of the present invitation to comment on the arguments 
and statements presented by claimants’ counsel to your subcommittee in Galves- 
ton. Not merely as a preliminary remark, but as a sincere expression on behalf 
of myself and of the several officers, employees, and counsel of the Government 
who have had the responsibility of representing the United States in this matter, 
I want to state that all of us are fully aware of the magnitude of the destruction of 
property and of the loss of life at Texas City on April 16, 17, 1947; and all of us, 
as individuals, are moved by the considerations of human sympathy so eloquently 
expressed by Representative Thompson of the Ninth Congressional District of 
Texas and other spokesmen for those who suffered the losses. 

At this late stage we do not deem it appropriate or necessary to undertake a 
reargument of the case on the facts or the law. The Government’s position was 
fully and carefully presented in the trial court, the United States Court of Appeals 
for the Fifth Circuit, end in the Supreme Court of the United States. Copies of 
the Government’s briefs in the appellate courts have been made available to your 
subcommittee. It is clear from these briefs that the statement of claimants’ 
leading counsel thet the Government “never really questioned these facts [the 
district court’s findings of negligence] (tr. comm. hearings, p. 122) is considerably 
less than accurate. 

We invite the subcommittee’s attention to pages 88 through 146 of the brief 
for the United States in the court of appeals and to pages 55 through 167 of the 
brief in the Supreme Court. As will be seen, at least one-half of the written 
argument on behalf of the United States in the appellate courts was addressed to 
the errors of the district court in its findings that any employee or employees of 
the Government were guilty of actionable negligence in connection with the dis- 
aster at Texas City. Extended oral orgument was addressed to the same aspect 
of the case. 

More important than the arguments of Government counsel, however, is the 
fact that neither the judges of the court of appeals (197 F. 2d 771), nor the Justices 
of the Supreme Court (346 U. S. 15), accepted the district court’s views that the 
Government was negligent. We believe that all six judges of the court of appeals 
decided that at least the basic findings of the district court were clearly erroneous. 

Judge Strum’s opinion (197 F. 2d at 781-782) expressly noted plaintiff’s failure 
to establish fault or negligence in any respect. He found that assertions of 
negligence in the manufacture, labeling, and handling of the fertilizer and in 
notice of its character were not supported by the evidence. He specifically found 
that there was no evidence that the commodity was an inherently dangerous 
explosive or that there was any failure to use reasonable care in its manufacture, 
packaging, or transportation, and that the bags were plainly labeled in a manner 
‘sufficient to put the ship operators on notice as to the nature of the substance 
they were handling.” He characterized as ‘“‘clearly erroneous” the district 
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court’s finding “that the explosion was due to the inherently dangerous character 
of the FGAN” and that the United States gave inadequate warning. And he 
concluded that the entire evidence “appraised as a whole” left with him “ ‘the 
definite and firm conviction’ that the United States was not guilty of negligence.” 

The opinion of Chief Judge Hutcheson (197 F. 2d at 782-786), in which Judge 
Borah concurred, also disclosed the clear conviction that petitioners failed 
ee to establish negligence or fault on the part of any employee of the 

nited States. He agreed “with the appellant [the United States] that the find- 
ings are contrary to the truth and right of the case and clearly erroneous,” declared 
that “the district judge erred in holding that the program was in its nature so 
dangerous that it constituted a public nuisance and its mere undertaking was 
wrongful,” and reiterated that he was “in no doubt” that “the findings and 
conclusions are, upon this record, clearly erroneous and cannot stand.” 

Judge Rives’ opinion (197 F. 2d at 772-781), in which Judges Holmes and 
Russell concurred, also rested upon the conclusion that there was a fundamental 
error in the district court’s findings. Although the opinion relied upon the Tort 
Act’s “discretionary function” exemption (28 U. 8S. C. 2680 (a)), it is clear that 
these three judges rejected the district court’s basic finding that the fertilizer 
was an inherently dangerous explosive substance of whose qualities the Govern- 
ment’s employees were or should have been so aware that the fertilizer program 
should not have been undertaken as it was. Contrary to the findings of the 
district court, this opinion stated that “‘it can hardly be argued that the dangers 
of explosion from FGAN were so well known prior to the disaster that judgment 
or discretion were not called into exercise as to whether it should be manufac- 
tured at all and under what safeguards and warnings it should be distributed.” 

The Supreme Court opinion also indicates serious reservations with respect to 
the district court’s findings of negligence. It expressed agreement with the char- 
acterization of the findings in the court of appeals as “profuse, prolific, and 
sweeping” and stated that ‘“‘no proper review could be exercised by taking the 
‘fact’ findings of ‘negligence’ at face value” (p. 24, fn. 8). 

It refers to the Government’s manufacture and shipment of the commodity 
“for more than 3 years without even minor accidents,” its investigation and ex- 
periments, and the availability and reliance upon TVA and private industry 
practice and experience (p, 28). It points out that: 

“* * * The basic ‘plan’ * * * was drawn up in the light of prior experi- 
ence by private enterprise and the TVA. In fact it was, as we have pointed 
out, based on the latter agency’s engineering techniques, and specifically 
adopted the TVA process description and specifications (pp. 38-39).” 

The lack of participation by Government employees in the negligent conduct 
found by the district court is underlined by the following excerpts from the 
Supreme Court’s opinion— 

““As well, serious judgment was involved in the specification of the bag 
labels and bills of lading. The importance of this rests on the fact that it is 
the latest point in time and geography when the Government did anything 
directly related to the fire, for after bagging the FGAN was of course 
physically in the hands of various nongovernmental agents. * * * there 
was serious room for speculation that the most direct operative fact causing 
the immediate fire on the Grandcamp arose from errors that the French 
Council, longshoremen, or ship staff committed * * * (p. 41).” 

The opinion also stresses complete compliance with applicable regulations of 
the Interstate Commerce Commission in shipping the material— 

““* * * The Plan had been prepared in this regard by the Transportation 
Officer of the Director’s Office. His decision in the matter was dictated by 
the ICC regulations. These did not provide for a specific classification 
for the material other than as fertilizer. Labeling it as anything but 
‘oxidizing material’ was not required—indeed was probably forbidden—and 
even this requirement was waived for bags of less than 200 pounds. To the 
extent, then, that the Army had a choice in the matter, its decision not to 
seek to list its FGAN in any other fashion was within the exception. The 
immunity of a decision as to labeling, in fact, is quite clearly shown by the 
fact ag the ICC’s regulations, for instance, could not be attacked * * * (pp. 
41-42).” 

Similarly, with respect to the Coast Guard, the Supreme Court observed: 

“The findings of negligence on the part of the Coast Guard in failing to 
supervise the storage of the FGAN, and in fighting the fire after it started, 
were rejected by a majority of the Court of Appeals (p. 42).” 
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In view of the absence of negligence and the fact, recognized by the Supreme 
Court, that the material was in possession and control of private persons from a 
time long before the fire and explosion occurred, it is submitted that suit was 
brought against the United States because of the magnitude of the disaster and 
the ability of the United States to pay for it, rather than upon conventional theories 
of tort liability. It is unlikely that suit would have been brought against any 

rivate person who stood in the same relationship to the fertilizer as the United 
tates. 

It appears that the “testimony” before the subcommittee at Galveston was 
largely made up of arguments by counsel for the subrogated insurance company 
plaintiffs and a rehash of the contentions that were unsuccessfully advanced by 
them in the courts. In that connection, it might be pointed out that the claim- 
ants were and are represented by “approximately 200 attorneys” (Tr. Comm. 
Hearings, p. 354, 355). In the emotionally charged litigation, the United States 
was at first represented by only one attorney, a former assistant United States 
attorney for the southern district of Texas. He was later joined by another trial 
attorney borrowed from the staff of the United States attorney. They were, of 
course, given such assistance as was available from advisory attorneys in the 
Department of Justice. It seems somewhat ironic, therefore, that the leading 
counsel for the underwriters spoke complainingly before the subcommittee of “‘a 
fiercely aggressive attitude on the part of the Department of Justice” (Tr. Comm. 
Hearings, p. 133). As a matter of fact, the abuse of Government counsel during 
this litigation reached such heights that it was condemned by the special master 
in the trial court.! The court of appeals, on its own motion, also took ‘‘notice of 
the abusive and defamatory language in appellees’ brief and orders that same be 
expunged from the record * * * for the reason that such matters are not only 
immaterial, but also intemperate and reproachful” (R. 27792). 

As indicated hereinabove, we do not think that any new fact was brought out 
or established in the hearings at Galveston. Most of the statements to the 
subcommittee concerning the facts were made by advocates who were under- 
standably argumentative in their presentation. It has been noted that counsel 
for the leading underwriters involved imthe litigation stated to the subcommittee 
that the amount of all claims based on fhe Texas City disaster was a figure some- 
where between $60 million and $100 million. The amount sued for was in excess 
of $208 million, and 80 percent thereof was made up of the claims for corporate 
and other business property damage together with the claims by subrogated 
insurers, including claims of individuals in excess of their insurance recovery. 
We assume that the later and more modest total of claims for relief from the 
Public Treasury would be divided into the same categories in approximately the 
same proportions. Any program of payment to the claimants would therefore 
entail reimbursement in enormous amounts to the subrogated insurance companies 
that suffered losses on their calculated risks, 

Yours very truly, 
Warren E. Burcer. 





(The following abstracts from the record in the Federal litigation 
relating to the Texas City disaster were submitted as an exhibit by 
the attorneys appearing for claimants at the hearings before the 
special subcommittee at Galveston, Tex., and the exhibit was made a 
part of the record of those hearings:) 


3 We repeat the text of footnote 3 of the Reply Brief for the United States in the Court of Appeals: 

“A ppellees’ invective has not been confined to counsel presenting the appeal for the United States. 
Similar charges were leveled against trial counsel. The special master appointed by the district court 
reported, for example, that ‘at least 500 pages of the record are taken up’ with ‘charges and reiteration 
of charges against Government counse}’; that counsel for plaintiffs had ‘been vocal, vigorous, and ver- 
bose in their denunciation of Government counsel’; that ‘the record is replete with references to Gov- 
ernment counsel to the effect that their conduct was reprehensible, outrageous, and dishonorable’; 
that the special master had refused to accede to the demands of plaintiffs’ counsel because thet ‘would 
have amounted to a judicial holding that Government counsel were not acting in good faith and were 
not telling the truth’ whieh he ‘did not believe * * * to be true’ (R. 89 ff., passim).” 
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ComPENDIUM OF STATEMENTS OF KNOWLEDGE OF DANGEROUS AND EXPLOSIVE 
Cnraracteristics or FGAN anp Apmissrons oF Fact, aNp Favut anp NEGLI- 
GENCE ON THE Part OF THE GOVERNMENT, ITs AGENTS, SERVANTS, EMPLOYEES, 
AND REPRESENTATIVES, BY RESPONSIBLE PERSONS AND OFFICIALS AND Av- 
THORIZED AGENCIES OF THE UNriTep States, APPEARING IN THE PRINTED 
Recorp or EvipEnce 1n No. 308, Ocroser Term, 1952, Unirep States 
Supreme Court, a Case Entitiep “Enizaneta H. DALERITE ET AL., PETI- 


TIONERS, V. UnriTEp STATES OF AMERICA, RESPONDENT” 


Because the first manufacture of fertilizer grade ammonium nitrate occurred 
in 1943, under the Hercules Cairns Explosives Patent 211738, covering blasting 
explosives, which was licensed to the United States Government for its use 
(R. vol. 18, p. 13574), the statements and admissions here contained will begin 
with that year, 1943. 

YEAR 1943 
August 20 


Wilbert J. Huff, consulting explosives chemist, Bureau of Mines, replies to 
TVA request for opinion of Bureau on use of FGAN that “In general we do not 
favor the mixing of organic materials with ammonium nitrate, and are of the 
opinion that, while such mixtures may not be unduly sensitive, accidents due to 
other causes may be attributed to such mixtures. * * * We are very conserva- 
tive in the recommendation of mixtures that have not been subjected to extended 
experience and tests. * * * (R, vol. 33, p. 25222). 


August 18 

J. E. Tiffany, of Bureau of Mines, to Dr. Huff, on question of FGAN and its 
hazards, says: 

“We know that there have been disastrous explosions with ammonium nitrate 
and undoubtedly these may recur from time to time. The conditions to bring 
about these explosions have never been satisfactorily established” (D. T. 11). 


September 18 
Canadian scientists at TVA conference objected to the use of FGAN as it was 


manufactured and shipped to Texas City, because “It might increase the fire 
and explosion hazards” (P. T. 239, R. vol. 24, pp. 20922-20925). 


September 20 


Conference of Government and explosives manufacturing experts, considering 
the beginning of manufacture of FGAN, were told by two ordnance eaptains 
attending, of the dangerous materials involved, the minutes reflecting: 

“Representatives from the Ordnance Department stated that in their handling 
of ammonium nitrate it was treated entirely as a high explosive” (R. vol. 26, 
pp. 21722-21724). 


October 29 
Tiffany, of Bureau of Mines, to Huff, with report forwarded to TVA, October 29: 
“Nevertheless, accepted precautions in handling these ammonium nitrate 
mixtures should be observed because numerous disastrous explosions of ammonium 
nitrate have occurred in the past. These explosions have taken place under 
conditions that have never been satisfactorily established. Undoubtedly such 
occurrences may recur from time to time” (Tiffany, exhibit 5). (Not printed.) 


November 26 


Official Bureau of Mines Report No. M-1871, marked “Confidential Memo, 
Not for Publication,” dated November 26, prepared by D. Harrington, quotes 
from letter of Hylton Brown, reading in part: 

“As this information indicates, extreme care should be taken in fighting fires 
where ammonium nitrate is present, and persons should be warned of the possi- 
bility of explosions” (P. T. exhibit 216). 


YEAR 1944 

February 17 

J. E. Underwood, WPB, writing to members of Chemical Referee Board, states: 

“‘Considerable data are available in connection with the explosiveness of straight 
ammonium nitrate, and some mixtures of this material and other salts. ut 
practically nothing ts known regarding the hazards involved through the introduction 
of organic materials to ammonium nitrate itself” (R. vol. 23, pp. 20026-20027). 
{Italics supplied.) 
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February 24 

Circular letter, Col. Crosby Field, Ordnance Department, Assistant Directo 
of Safety, directed to all Government plants: 

“(1) That ammonium nitrate is an explosive and that its fire and explosive 
hazards ‘are aggravated when the material is contaminated with combustible or 
——— materials as is the case with all oxidizing agents’ ” (R. vol. 33, p. 
25196). 


March 3 

Letter, Wilbert J. Huff, consulting explosives chemist, Bureau of Mines, to 
Lt. Col. George Ensminger, Safety and Security Branch, Office of Chief of Ord- 
nance, War Department. After stating that the small tests made by the Bureau 
of Mines would not be conclusive: 

“Before these tests were made I repeatedly called attention of representatives 
of the Department of Agriculture, the Tennessee Valley Authoritv, and the 
War Production Board to the hazards of the mixture of ammonium nitrate with 
organic materials * * *, For that reason I was quite unwilling to endorse any 
ammonium nitrate mixture that contained organic materials on the basis of our 
small-scale study at Bruceton alone.” 


March 9 

Ordnance Department letter to Hercules Powder Co., Du Pont Co., and Atlas 
Powder Co., concerning the adding of PRP to ammonium nitrate, which is the 
same FGAN exploding at Texas City, carried this statement in part: 

“The technical literature states that a very definite explosion and fire hazard 
exists when organic materials are added to ammonium nitrate. * 

“Would the experience of the Du Pont Co. allow you to form an estimate of 
the hazard involved in the coating of ammonium nitrate with a mixture of organic 
materials at temperatures indicated in the above paragraph?” (R., vol. 33, pp. 
25127-25130). 


March 14 

Answer, DuPont to Ordnance Department letter quoted above. After recitin 
explosions in DuPont plant attributed “to the presence of petrolatum which foun 
its way to the evaporating pan,”’ Du Pont stated: 

‘“‘As a result of this occurrence and previous explosions in the ammonium 
nitrate plant, this company discontinued the coating of ammonium nitrate with 
any organic compound” (R. vol. 25, pp. 21221-21222). 


April 6 

At conferences occurring on this date between Dr. Harry Curtis, consultant of 
TVA, and dean of engineering of the University of Missouri, and other Govern- 
ment officials, Dr. Curtis stated: 

“That the hazard involved in the production of ammonium nitrate has long 
been recognized, that it is probably no greater than that involved in some of our 
other operations, and that we are justified in continuing our present method of 
operation as long as the war continues. He believed, however, that for the peacetime 
production of fertilizer, a safer production method should be developed’”’ (vol. 24, p. 


20919). [Italics supplied.] 
YEAR 1945 


May 

Ordnance Department brought out its 1945 edition of the Safety Manual 
(R. sol. 33, pp. 25139-1 to 25139-34). Subdivision (c) of paragraph 70, headed 
“Nitrates (Inorganic),” paragraph 3, reads: 

“When compounded with combustible substances, nitrates are violent fire 

and explosive hazards, and may be subject to spontaneous ignition.” 

Paragraph 4, in part, reads: 

“Ammonium nitrate may be exploded by relatively light initiation if it has 
been sensitized by impurities such as carbonaceous materials.” 


May 11 

Conference notes of WPB conferences on dangers and explosibility of FGAN, 
which discusses the nonsafety of storage of ammonium nitrate in large quantities, 
saying further: 

“With relation to potential hazards, Dr. P. Miller cited a preliminary report 
by Underwriters Laboratory on their tests of TVA conditioned ammonium 
nitrate fertilizer which indicated that the organie coating increased the sen- 
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sitivity of ammonium nitrate to detonation. * * * That the presence of such 
conditioner increased the sensitivity of the ammonium nitrate to detonation” 
(Bulletin 571, P. T. exhibit 246, R. vol. 24, p. 20929). 

TVA ae No. 571, captioned “Conditioning of Nitrogenous Fertilizer, 
Literature Survey,” in part says: 

“Tt has been reported in an earlier literature survey (5) that the presence of 
organic combustible matter as impurity and ammonium nitrate increases the 
tendency of the ammonium nitrate to explode. According to that survey 1 percent 
of petrolatum in ammonium nitrate is a better sensitizer than 1 percent of TNT. 
It has been recognized (4) that the use of organic materials for conditioning ammonium 
nitrate possibly may be dangerous in that it may increase the explosibility”’ (R. vol. 
24, p. 20928). [Italics supplied.] 


YEAR 1946 
July 22 

Lt. Col. J. 8. Jefferds, commandant, Iowa Ordnance Plant, undertook to get 
up a set of safety standards. Subdivision (c) read: 

“Dry ammonium nitrate may be detonated if given the proper stimulus, 
Detonating qualities are enhanced by contamination of carbonaceous materials, 
confinement, and heat” (R. vol. 7, pp. 6222-6223). 

When queried about this information, on deposition this testimony occurred: 

“Q. Now, then, in July 1946, you had already discovered what to be fearful 
of in handling this unpredictable material, ammonium nitrate fertilizer 
grade?—A. We were aware of the hazards” (R. vol. 7, p. 6224). 

Colonel Jefferds also eopied from 1941 Ordnance Manual this language: “Am- 
monium nitrate is not very inflammable at atmospheric temperatures, but fires 
involving ammonium nitrate in large quantities become an explosive hazard” 
(R. vol. 25, pp. 21029-21030). 


July 24 

Maj. Edwin J. Grayson, commanding officer, Nebraska Ordnance Plant, writing 
for request of waiver of section X, paragraph 80, Ordnance Safety Manual, dealing 
with manufacture of FGAN and method of shipment, states: 

‘Consideration must be given to the fact that the nitrate, before leaving the 
ammonium nitrate line, will be coated with a mixture of clay, petrolatum, rosin, 
and paraffin, and will be in pellets of about 35 mesh. I/t is shipped as a fertilizer 
rather than as explosive’? (R. vol. 25, p. 21449). [Italics supplied.] 


December 30 

The contract between Emergency Export Corporation and the United States 
Government covering the production of FGAN at the ordnance plants of the 
Government, under subdivision (b) of article 6-a, provided in part: 

“The Government recognizes that the work herein provided for is of a highly 
dangerous nature, and that its accomplishment under existing conditions will be 
attendant with even greater risk of damage to property, injuries to persons, and 
failures or delays in performance due to uncertain and unexpected causes that 
would normally exist. The Contractor is unwilling to assume said risk for the 
consideration herein provided. It is therefore agreed that the Contractor shall 
not be liable to the Government in any amount whatever for failure or delay in 
performance by it hereunder or for any damage to or destruction of property or for 
any injury to or death of persons arising out of or in connection with the work here- 
under, no matter what the cause thereof may be or may seem to be” (R. vol. 29, p. 
23364). [Italics supplied.] 


December 

Report of B. T. Christiansen, chief chemist for Emergency Export Corporation, 
the supervising agent of the Government in the manufacture of FGAN. Mr. 
Christiansen says, in this volume, which was circulated to Army Ordnance: 
“Ammonium nitrate supports the combustion of oxidizable materials” and ‘If 
mixed with carbonaceous materials it is exploded more readily” (R. vol. 38, 
p. 27703). 


(Note.— Major Starr, commanding officer, Nebraska Ordnance Plant, admits 
that the information in Christiansen’s bulletin and article was in the Ordnance 
files when he, Starr, arrived as the commander at the ordnance plant, Starr 
stating (R. vol. 8, p. 6476): “‘Well, the information reported on there has beea 
known for some time.’’) 
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REPORT OF EMERGENCY EXPORT CORPORATION, DATED AUGUST 27, 1946 


“Tt was brought out at the time of discussion that experience Emergency 
Export Corporation had in making export shipments of grained ammonium 
nitrate in paper bags had brought out the fact that approximately 20 percent of 
the bags had been broken open upon arrival at overseas destinations. It was 
suggested that certain containers which were surplus to the needs of the War 
Department might be utilized in shipping ammonium nitrate” (R. vol. 29, p. 


23261). 
YEAR 1947 
January 16 

H. A. Campbell, chief inspector, Bureau of Explosives, writes Chief of Ordnance 
in alarm over boxcar fires of FGAN, stating: 

‘‘Inquiry developed that loading temperatures have been ranging from 180° 
to 210° F. It was also developed that it has not been uncommon to find that 
paper bags in which the nitrates were shipped badly charred and disintegrated 
when unloaded at destination. J am of the opinion that loading temperatures in 
this material are excessively high and continued spontaneous heating in material 
loaded at these temperatures is liable to result in fires in transportation. Your 
assistance 18 solicited in handling the matter so that future shipments will be cooled 
to a temperature not to exceed 120° F. at time of loading” (R. vol. 29, pp. 22989- 
22990). [Italics supplied.] 


March 7 

Advice of Campbell handled this manner: 

‘‘Duncan Smith took letters from plant to D. C. and discussed with Mr. H. D. 
Reynolds, who answered Mr, Campbell’s letter to the effect that it is not feasible 
to accept his recommendation” (R. vol. 29, pp. 22989-22990). 


January 27 
Letter from Chief of Ammunition Supply Division, Office of the Commanding 
General of Ordnance Department, stating in part, in reference to Campbell letter: 
‘“This matter has been discussed with Colonel Tibbitts, of the Safety and 
Security Division, and they have no objection to the ammonium nitrate being 
loaded at a maximum temperature of 190° F. It is realized that the request to 
not exceed 120° F, at time of loading is not practical” (R. vol. 13, p. 9444). 


May 28 

Col. Joel E. Holmes, field director, Ordnance Department, reports to Chief 
Field Director of Ammunition Plants on paper bag tests, same paper bags used 
at Texas City: 

“The Union Bag Co. has reported that ammonium nitrate dust on paper bags, 
upon absorbing sufficient moisture from the air to become damp will cause serious 
damage to the paper. * * * Special tests conducted at Iowa Ordnance Plant 
show that the inner ply of multiwall bags suffers degradation after 24 hours 
heating in an oven maintained at 100° C. (212° F.) under conditions wherein the 
paper is embedded in a dish of ammonium nitrate fertilizer.” 





January 22 

Union Bag & Paper Corp. report, after a series of tests, on the same bags used 
to sack the ammonium nitrate exploding at Texas City: 

“At 90° relative humidity we found that paper in a bag will pick up moisture 
to a point where it has a moisture content of 15 percent or over. This amount 
of moisture in the bag walls, when filled with hot ammonium nitrate, will cause 
the disintegration which occurred. This disintegration will occur even at tem- 
peratures as low as 200° and probably lower, although we did not experiment at 
temperatures under 200°.”’ [Italics supplied.] 

Because of its findings, the bag company recommends: 

“If this is not possible from a warehousing point of view, it would be our 
suggestion to reduce the packing temperature to a range of 160° F.-175° F. * * * 
From our understanding of your operations it is questionable if you have the 
facilities to warehouse these bags under the relative humidity conditions sug- 
gested. * * * It has been our observation in other plants where ammonium 
nitrate is packed with little or no deterioration of the bags, that their packing is 
done within the range of approximately 160° F. to 170° F. and that they expe- 
rienced none of the difficulties which currently face you. Jt would be our strong 
recommendation that if possible your packing temperature range be reduced to that 
noted above” (R. vol. 29, p. 23411). [Italics supplied.] 
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January 1947 to April 18, 1947 

Testimony of Colonel Jefferds, commanding officer, Iowa Ordnance Plant: 

“Q. Let’s move on. We are at a temperature of 250 to 258. What happened 
to the material at that point?—A. At that point the material is dropped down 
through the shaker screen. 

“Q. That is the Ro-Ball sereen?—A. Yes, I believe that is the name, They 
were shaker screens. 

“Q. Through the screen passed whatever the size of the screen was in the way 
of grains of material, is that right?—A. Yes. 

“Q. Into what?—A. Into bags. 

“Q. Bags immediately under your kettles, is that right?—A. That is right. 

“Q. How much time elapsed occurring between the bagging under the kettles and 
the delivery to the sewing machines at Central Bagging?—A. Oh, 15 or 20 minutes, 
perhaps’’ (R. vol, 7, pp. 6096-6097). [Italics supplied.) 


January to April 15 

Colonel Jefferds, commanding officer, Iowa Ordnance Plant, testified as follows: 

“Q. So far as FDAP was concerned, notwithstanding what Lieutenant Colonel 
Meldrum sent you, and notwithstanding what you were telling them, that they 
could either take production or lower temperature, but that you could not give 
them both, you told them that, didn’t you?—A, In effect, yes.” 

Jefferds further testifying: 

“Q. FDAP never ordered you to reduce temperatures and sacrifice production, 
did they?—A. They never ordered us to go to 120°. 

“Q. Or never less than 200°, did they, before Texas City?—A. That is correct. 

“Q. In fact, never less than 210° F. at Texas City, did they?—A. I believe 
that is also correct.” 


October 30, 1946 

Letter, International Paper Co., on bag damage, stating, in part: 

“Tt is mv understanding that the temperature of your material at the time it is 
filled into the bags is well above 212° F., and in addition, that your filled bags are 
normally loaded quite rapidly into cars which are closed and transshipped in the 
main to gulf ports, so that upon arrival at these ports the paper in the bags has 
not only been thoroughly dried out, but has had little if any opportunity to 
regain its normal moisture content” (R. vol. 29, p. 23414). 


March 4, 1947 

Coil. Carroll H. Deitrick, now Brigadier General Deitrick, then heaa of Safety 
and Security Division of Ordnance, and executive officer to Maj. Gen. Everett 8S. 
Hughes, Chief of Ordnance, wrote Picatinny Arsenal asking for certain tests 
and stating: 

‘“‘Because of the similarity of the accidents, and owing to the fact that the 
fertilizer is bagged at temperatures of approximately 190° F. to 240° F. in duplex 
paper bags placed immediately into boxcars under relatively restricted conditions 
of free air circulation, this office suspects that the fires may have resulted from 
the normal high temperatures fertilizer in combination with easy ignitability of 
the duplex paper sack” (R. vol. 30, p. 23829). 


May 21 

J. C. Holtz. and R. L. Grant made an official investigation for the Bureau of 
Mines of the ammonium nitrate fertilizer exploding at Texas City entitled ‘‘Manu- 
facture of Ammonium Nitrate Fertilizer of the Type That Exploded at Texas 
City.”” On the matter of heating and bag conditions, this was stated: 

“According to plant experience (56) fertilizer packed in the multiwall paper 
bags at 93° C. (199° F.) does not heat further. If packed at 104° C. (219° F.) 
and loaded promptly into railroad cars, the asphalt in the bags begins to bleed. 
If packed at 110° C. (230° F.) the insides of the bags show charring, particularly 
if heat losses are minimized. At 118° C. (244° F.) the three inner sheets are 
considerably. weakened by charring and embrittlement. At 150° C. (302° F.) 
simulated bags ignited spontaneously in 5 or 6 hours.” 


May 7 

Col. Gordon C. Tibbitts, assistant to Col. Carroll H. Deitrick, executive officer 
to Maj. Gen. Everett 8. Hughes, Chief of Ordnance, was ordered to Texas City 
to make an official investigation and report of the catastrophe there occurring, 
A part of that report states: 
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“The ammonium nitrate fertilizer on both ships, at least the greater portion, 
obviously detonated with high order as a result of fire. It is known that ammonium 
nitrate will detonate under certain conditions of elevated temperature when in 
the presence of carbonaceous materials. * * * There is ample carbonaceous 
material available in the begs in which the fertilizer is packed in addition to a 
wide variety of contaminants in the hold of a ship with which material from broken 
bags would come in contact. * * * Despite the fact that the bags are raised off 
the floor by the dunnage a broken bag will permit the nitrate to sift down through 
the dunnage onto the floor. This condition will always be present when the 
fertilizer is packed in paper bags’ (R. vol. 25, pp. 21171-21172). 


January to April 15 

Capt. George E. McCabe, United States Coast Guard, Chief of Staff, Eighth 
Cosst Guard District, including Texas City, testified as follows: 

“‘Q. Now, prior to April 16-17, 1947, the dates of the great Texas City disaster, 
did you ever know before that time that ammonium nitrate could or might ex- 
plode? A. No. 

“Q. Up to that time, from the standpoint of cargo, you viewed it as a harmless 
material, such es cottonseed meal, or flour, or sugar, or things of that sort?— 
A. Yes, or coal, or anything else” (R. vol. 9, p. 7311). 

April 29 to May 6 

Official United States Coast Guard Board of Inquiry into explosion and fire on 
steezmship Grandcamp, Texes City, in its finding No: 2, condemned the United 
States Government 2s follows: 

‘*The shipping officers of the United States Army, Iowa Ordnance Plant, West 
Burlington, lowa, the Cornhusk Ordnance Plant, Coplant, Nebr., and the Nebraska 
Ordnance Plant, Firestone, Nebr., violated section 417 of the Interstate Commerce 
Commission Regulations governing the transportation of explosives and other dangerous 
articles, dated January 7, 1941, and in fect at time of shipment by describing the 
substance offered for transportation by rail under a shipping name not authorized by 
subject regulations’’ (R. vol. 24, p. 20675). [Italics supplied.] 


March 17, 1947 

Certificate by Capt. Albert F. Hine, Transportation Corps, at Gulfport, Miss., 
October 19 through November 4, 1946, November 6 through 26, 1946, and No- 
vember 8 through December 1, 1946. First report shows 4,600 bags out of 188,832 
bags, listed as damaged with first cause ‘deterioration and partial charring of 
bags due to ammonium nitrate being bagged hot, contents of some bags remained 
at a relatively high temperature as long as 48 hours after cars were unloaded and 
ammonium nitrate placed on wharf” (Jefferds exhibits 19-C, 19—-D. and 19-E). 
(Not printed.) 


May 13, 1946 

Letter B. T. Christiansen, chief chemist of Emergency Export Corporation, to 
Dr. John C. Holtz, of the Bureau of Mines, in part stated: 

“The tests were made in an effort to determine the factors relevant to the char- 
ring of bags. The tests were precipitated because of reports of ammonium nitrate 
bags arriving at their destination in a charred condition. The reports of charred 
bags were not investigated and the fact as to whether or not they were actually charred 
has never been established’”’ (R. vol. 27, p. 22066). [Italics supplied.] 


May 19, 1947 
Report, Colonel Stribling, commanding officer, Ravenna Arsenal, to Field 
Director of Ammunition Plants, on trip to port of Baltimore, stated in part: 
“Throughout the visit it was apparent that personnel handling fertilizer at 
the port had not been given complete instructions as to the type of material which 
can be stored with fertilizer, nor are they fully familiar with the problems inci- 
dental to proper handling” (R., p. 23092). 


June 12, 1947 ' 

Confidential circular to branches of the Ordnance Department from Colonel 
Deitrick, Chief of Safety Division, and executive officer to Commanding Officer 
of Ordnance. In part it said: 

“The Ordnance Department has recognized the explosive properties and capa- 
bilities of ammonium nitrate under certain conditions as cited in paragraph 70(a) 
1, 70(c) 2, 3, and 4, of the Ordnance Safety Manual, O, O. Form 7224, extracts of 
which are as follows: 
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“(c) ‘It (ammonium nitiate) should preferably be stored in explosive iype 


magazines; ‘ 
*(b) ‘When compounded with combustible substances, nitrates are violent fire 
and explosive hazards and may be subject to spontaneous ignition; 

“(c) ‘A fire involving large quantities of ammonium nitrate may result in an 
explosion. It may be exploded by relatively light initiation, if it has been sensi- 
tized bv impurities, such as carbonaceous materials.’ 

2. “‘The Ordnance Department manufactures and supplies ammonium nitrate with 
the ideas expressed in paragraph 1 in mind” (R, vol. 33, p. 25130), [Italics sup~ 
plied.]} 

July 8, i947 

Report of Picatinny Arsenal on testing FGAN: 

“The most significant result included in this summary is the detonation and 
extensive bomb fragmentation obtained by heating externally fertilizer ammonium 
nitrate and bagging paper with the air ordinarily present in the bomb removed by 
evacuation prior to test. * * * It is believed that the conditions and results of 


these tests reflect fairly accurately those of the explosion on board the Grandcamp 
on April 16, 1947” (O. C. O. 101), (Not printed.) 


August 11, 1947 

Lieutenant Colonel Gaines, Ordnance Department, memorandum to Field 
Director of Ammunition Plants states, after careful and exhaustive survey: 

“None of the literature published by OF DAP has defended or justified the use of 
paper bags as containers for fertilizer. If metal containers were used we could 
eliminate all this confusion over bagging temperatures. Most important of all, we 
would increase very greatly the safety of handling, shipping, and storage of ammonium 
nitrate fertilizer. Buches and spillage at ports and other transfer points would be 
negligible. It would reduce the amount of combustible material and perhaps many 
of the numerous recent fires. There are numerous advantages to packaging this fer- 
tilizer in metal containers. It is recommended that a study be made to determine the 
feasibility of using metal containers. So long as countless other items of commercial 
use and manufacture are packaged in metal containers, it seems on the face of it in- 
excusable that we continue bagging fertilizer in paper bags” (R. vol. 29, p. 2309). 
{Italics supplied.] 


August 19, 1947 


Letter, Col. Merle H. Davis, of Chief of Ordnance Office, to Colonel Dutton, 
head of Picatinny Arsenal, in part stated: 

“General Hughes (Chief of Ordnance) has stated definitely, and we all agree 
with him on this stand, that the Ordnance Department is not justified in putting 
$58,000, or any comparable sum, into tests of material which has litile or no sig- 
nificance to the Ordnance Department after the completion of the current fertilizer 
program” (QO. C. O. exhibit 20). [Italics supplied.] 


July $3, 1947 

Again report of Picatinny Arsenal on testing FGAN stated: 

“The results of small-scale tests obtained to date are considered to fulfill ade- 
quately one of the primary purposes of this investigation by showing that bagged 
fertilizer ammonium nitrate which is undergoing combustion can be detonated 
by heat alone, even when the mass is only a few pounds” (VU. C. O. exhibit 101). 
(Not printed.) [Italics supplied.] 


December 16, 1947 


Aberdeen Proving Ground tests on FGAN contain these conclusions: 

“Large quantities of fertilizer grade ammonium nitrate will detonate when 
exposed to heat or flame in strong and enclosed containers. Large vented quan- 
tities, 1 to 2 tons of fertilizer grade ammonium will not detonate when exposed 
to heat or flame in vented containers. This conclusion may not be valid for quan- 
tities greatly in excess of several tons.’ [Italics supplied.] 

Under the caption “Recommendations,” it is stated: 

“Fertilizer grade ammonium nitrate should be stored and transported in com- 
artments which are well vented and will not allow high pressures to build up 
n the event of a fire” (R. vol. 30, p. 23552). 

This same report contained this admission: : 

“The explosive nature of ammonium nitrate has been known since the First 
World War’ (p. 23554). 





176 TEXAS CITY CLAIMS ACT 





2. “The recent disastrous explosions of the steamship Grandcamp and the steam- 
ship Highflyer, at Texas City in April 1947, and that of the steamship Ocean 
Iiberty at Brest, in July 1947, however, showed that the substance was not being 
handled properly” (R. vol. 30, p. 23554). [Italics supplied.] 


YEAR 1948 
February 

Official report, Bureau of Mines, Bulletin RI-4245, contains these admissions: 

1. “One longshoreman told the Coast Guard Board of Investigation that he 
and his coworkers considered the fertilizer compound in a class with cement * * *” 
(p. 21814). 

Again: “Some of these longshoremen told the Board that the fertilizer was 
considered to be the same as any manure fertilizer or in a class with such inert 
materials as cement * * *” (p. 21825). 

And again this same report contains this statement: 

“From this published material it can be seen that the literature available to 
the general public and to those persons who normally would be expected to handle 
the shipping of ammonium nitrate did not indicate an explosion hazard even when 
the material was involved in a fire’ (R. vol. 26, p. 21829). [Italics supplied.] 


February 13 

Lecture by William H. Rinkenbach on explosibility of ammonium nitrate 
fertilizer, prepared officially for the Technical Division, Picatinny Arsenal, con- 
tains, in part, these statements: 

“It is only recently that nearly pure ammonium nitrate as such has been 
produced and marketed for use as a fertilizer” (vol. 35, p. 26169). 

Again: ‘As stated previously, the interest of the Ordnance Department arose 
from the fact that the FGAN which exploded has been produced in ordnance 
piants. It is a regrettable fact that whenever an explosion occurs, the first loud 
chorus to be heard above the dying echoes of the explosion is what was wrong 
with the material, and not what was there done that was wrong. * * * In the case 
of the Texas City disaster, the implications were so great that it was possible to apply 
the manpower required to work out the answers to both questions simulianeously” 
(R. vol. 35, p. 26172). [Italics supplied.] 

On the question of the 16 cases of small arms ammunition as being the originat- 
ing cause of the detonation, Rinkenbach in his report denies this with this 
statement: 

‘This hypothesis of the cause of the cargo explosion, therefore, may be con- 
sidered very improbable, although not outside range of possibility.” 

And again: “With the new knowledge of the explosibility of FGAN from heat 
alone, it will be necessary to approach the problems of its handling, storage, and 
transportation with a greater awareness of its potential hazard and the necessity. 
for close control of conditions in order to assure safety” (R. vol. 35, p. 26180). 


April 15 

Picatinny Arsenal Serial Report No. 1675: 

“16. These intermediate scale tests demonstrate clearly that FGAN can be 
detonated by heat alone under the proper conditions, and emphasizes the point 
that it differs from other explosives only with respect to its relative degree of 
sensitivity. The detonation of a shipload of TNT and picric acid at Halifax in 
1917, after catching fire, was very comparable with the explosions on th: Grandcamp 
and Highflyer” (R. vol. 30, p. 23581). [Italics supplied.] 


April 20 

G. W. Jones, one of the principal technical men at Bureau of Mines, gave a 
statement to the FBI on behalf of the Government, in part reading: 

“Tt is my opinion that the labeling on the bags of FGAN did not properly 
reflect the contents of ammonium nitrate” (R. vol. 226, pp. 21885-21886). 


June 

Official Bulletin, Bureau of Mines, 7463, entitled ‘Ammonium Nitrate” makes 
these admissions: 

“Ammonium nitrate from the point of view of its volatility and on account of 
many considerations may be regarded as a typical explosives substance.” 

Again: “It (ammonium nitrate) is an oxidizing agent and as such may react 
with reducing material such as carbonaceous matter, certain metals, phosphorus, 
sulfur, etc. Such mixtures may lead to spontaneous heating, and the temperature 
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at which this may take place is governed by the specific materials concerned and 
their environment. With certain mixtures, and the proper environments, spon- 
taneous heating can occur at ordinary temperatures’ (R. vol. 26, p. 21883). [Italics 
supplied.] 


July 16 

Picatinny Arsenal Technical Report No. 1696 states: 

“FGAN causes a deterioration of standard 6-ply asphalt laminated paper bags 
at temperatures of 100° F. and above. The effect ts accelerated by increase in 
temperature.” [Italics supplied.] 

And again from recommendation, same report: 

“Tt is recommended that 6-ply asphalt laminated paper bags loaded with 
FGAN be subjected to storage temperatures not greater than 120° F. It is rec- 
ommended that the temperature of FGAN being loaded into 6-ply asphalt laminated 
ee oe from grainers should not exceed 140° ¥'.”’ (R. vol. 30, p. 23607). [Italics 
supplied. 


July 16 

Picatinny Arsenal Technical Report No. 4, serial No. 1696: 

“Under caption ‘Discussion of Results on Paper Bags and Charring of Same,’ 
these statements made: 

“An examination of the data on the physical properties as measured by the 
tensile and Mullen tests, the results of which are given in tables 1 and 2, shows 
that at 160° F. there is evidence that FGAN has an adverse effect on the strength 
and characteristics of the inner layer of the paper bag. At 190° F. this effect 
becomes very pronounced. In fact, the inner layer was charred black and the next 
layer was considerably darkened. At 225° F. the effect is such that all the layers of 
the bag were deteriorated. At this last temperature the inner two layers were charred 
black while the remaining layers were embrittled and erumbled on handling, par- 
ticularly after 4 and 8 weeks of storage” (R. vol. 30, p. 23609). [Italics supplied.] 

The same report concludes: 

“With respect to safe storage temperatures the data indicates that 140° F. 
should be the maximum temperature permitted for extended periods of time of 
the order of 2 to 3 months. owever, it is believed that even at this temperature, 
bags loaded with FGAN and stored longer than this would undergo serious deteriora- 
tion. To maintain the mazimum strength of the bags for the longest period of time 
storage temperatures should be lower than 140° F .., preferably not more than 120° F.’ 
(R. vol. 30, p. 23609). [Italics supplied.] 


YEAR 1949 


July 

The Bureau of Mines issued its Bulletin 4502, written by Bernard Lewis, head 
of Division of Explosives, and others, entitled ‘Report of Research and Tech- 
nologic Work on Explosives, Explosions, and Flames, Fiscal Years 1947-48.” 
Appearing therein, in part, is this language: 

“Because the paper bags containing the ammonium nitrate fertilizer were not 
marked so as to indicate the hazardous and oxidizing nature of the material, longshore- 
men and others handling the material considered it io be in the same class as cement, 
A complete lack of understanding of the hazardous nature of ammonium nitrate 
fertilizer in the presence of fires and open flames was revealed by all persons who were 
charged with handling, transporting and storing this maierial’’ (R. vol. 24, p. 20979). 
{Italics supplied.] 


ADMISSIONS OF Facr MapbrE BY Orricers, EmpLoYErES, AGENTS, AND REPRE- 
SENTATIVES OF THE UNITED States 1N DeEposiTIONS AND TESTIMONY TAKEN 
IN THE CourRT PROCEEDINGS 


MAJ. GEN. EVERETT S. HUGHES, CHIEF OF ORDNANCE AT TIME OF MANUFACTURB 
OF FGAN 


(a) As Chief of Ordnance he was responsible for Ordnance Department con- 
nection with FGAN program (R. vol. 5, p. 4524). 

(b) “Ammonium nitrate fertilizer’ is a different animal from @ pure ammonium 
nitrate (R. vol. 5, p. 4548). 

(c) Knew that PGAN was going for export because there were hundreds of 


thousands of tons being shipped, and they had to be concentrated (R., p. 4566). 
(d) Took no steps to determine whether FGAN was safe for concentration in 
communities such as Texas City (R., p. 4575). 


(31) 
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September 1947 

While attending as a member of President’s conference, stated: 

“T can give you only a very general picture, which is to the effect that after the 
Texas City explosion, the officer and civilian personnel of the Ordnance Depart- 
ment immediately undertook the task of examining into every phase of the manu- 
facture of ammonium nitrate, how it was manufactured, its shipment, and storage. 
We conducted certain tests, the most important one of which was conducted at 
Picatinny Arsenal, which is our explosion plant, where we verified the point that 
ammonium nitrate becomes a high explosive under certain conditions, and those con- 
ditions are represented in a vessel in a confined space where there is a fire. * * * 1] 
think that the conclusion to which I have come, and I have been in constant touch with 
the people in the office at the arsenal who have been conducting the experiments, 13 
that ammonium nitrate has always been regarded as dangerous, and that it is no more 
dangerous now than it ever has beemiy, There have always been restrictions on the 
handling of ammonium nitrate. There have always been restrictions on the storage 
of ammonium nitrate, and the shipping of ammonium nitrate. And the two explo- 
sions lo which you have made reference a moment ago, General Fleming, are, in my 
opinion, from the best evidence that I can get, the direct result of fire aboard ship and 
under those circumstances we believe that ammonium nitrate is a high explosive’’ 
(R., p. 4597). [Italics supplied.] 


DR, GEORGE W, JONES, SUPERVISING CHEMIST, GASEOUS EXPLOSIVES SECTION, 
EXPLOSIVES RRANCH, UNITED STATES RUREAU OF MINES 


(a) Learned as early as 1923 that explosibility of ammonium nitrate increased 
with increased temperature. Worked with C, E. Monroe, the great Ordnance 
and Bureau of Mines writer, who stated in an article, 1922: 

“Notwithstanding the many records in the literature and the relatively recent 
and definite statement of the Bureau of Mines, these articles manifest a rather 
general feeling of surprise at the fact that ammonium nitrate is under certain 
circumstances explosive per se” (R., p. 5377). 


DR. BERNARD LEWIS, CHIEF OF EXPLOSIVES BRANCH, BUREAU OF MINES 


Made this statement to Interagency Conferences at Washington, 1947, touching 
explosion at Texas City: 

“There is just one other point I would like to make, and that has been touched 
upon already by Dr. Davis. J have always felt that we could never be sure, even at 
ordinary temperatures, what reactions are going on in ammonium nitrate” (R., 
p. 5547). [Italics supplied.] 


DR. R. O. E. DAVIS, PRINCIPAL CHEMIST ASSISTANT, SOILS DIVISION, DEPARTMENT OF 
AGRICULTURE 


‘ (a) Reported in WPB Conference, September 1943, as to the making of FGAN, 
that: 

“The hazards were not discussed very extensively. There were people who 
made ammonium nitrate for munitions, and they knew very well what the hazards 
were’’ (R., p. 4684). [Italics supplied.] 

(b) It was well known in Washington and in Government departments that 
FGAN was coming from ordnance plants and was headed for export and trans- 
portation in ships’ holds (R., p. 4771). Testifying at that time in this fashion: 

“Q. Of course, you were conscious of what a dangerous material ammonium 
nitrate was?—-A. Oh, yes.” (R., pp. 4773-4774). 

7 (ce) ae he would not approve bagging at 200° because of his expert 
cnowlecge. 

(d) Testified as follows: 

“Q. Isn’t it true that it had been known for some time that ammonium nitrate, 
if put in contact with carbonaceous materials, is capable of spontaneous com- 
bustion?—A. Yes, I have two publications on that subject” (R., p. 4809). 

(e) Was author of Circular 719, of the Department of Agriculture (Davis 
exhibit 5, vol. 26, pp. 21741-21762). 

(f) Testified as follows: 

“Q. Simply from curiosity, let me ask you this here. You did not ship this 
material in steel drums. Was that ever discussed?—A. Ammonium nitrate had 
been shipped in steel drums before that; in fact, that was the usual way of shipping 
it. I believe it was required to be shipped in steel drums. But there are two 
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reasons in considering steel drums. One reason was that steel was at a premium, 
and would be very difficult to get, and the second was that the cost would be 
prohibitive for use as a fertilizer” (R., p. 4916). 

(g) Made this statement at President’s conference on Texas City: 

“So that it is a relatively safe material if properly handled, but for some reason 
there was either not sufficient information or instruction as to the hazards of this 
material and it was being loosely handled. JI think everybody will realize that. 
Certainly after the Texas City disaster, if not before” (R., pp. 5015-5016). [Italics 
supplied.] 

(hk) And testified further on the trial: 

“Q. And that represented a strong belief and suspicion that warnings you had 
given your select group in 1943, 1944, and 1945 had not been followed in the 
handling; is that correct?—A. I think so” (R., p. 5016). 


LT. COL, J. 8. JEFFERDS, COMMANDING OFFICER, IOWA ORDNANCE PLANT, UP TO 
AND PRIOR TO TEXAS CITY EXPLOSION 


(a) No cooling drum or system for cooling the material, FGAN, was installed 
in the bagging plant at Iowa before Texas City. 

(b) Prior to Texas City FGAN at Iowa plant was bagged at 250°-258° and was 
put on pallets and taken to the bagging house, and there let stand until it cooled 
down to somewhere around approximately 215°, then moved into the boxcars, 
and 900 to 1,200 sacks of FGAN would be loaded in boxcars in about an hour and 
15 minutes (R., pp. 6109-6110). 

(c) Testified as follows: 

“Q. You consider ammonium nitrate in the same class as an explosives truck?— 
A. Ammonium nitrate I know is classified as an explosive and therefore the truck 
must be so classified. 

“Q. It was classified by Army Ordnance long before Texas City as a high 
explosive. The pure ammonium nitrate?—A. Ammonium nitrate is an explo- 
sive” (R., p. 6129). 

(d) Ordered no tests performed to determine whether FGAN was a dangerous 
high explosive. Made no tests prior to Texas City to determine effect on paper 
bags of loading FGAN at temperatures stated. 

(e) As commanding officer of Iowa Ordnance Plant, made no effort and took 


no steps to advise and inform those persons recoopering and picking up material 
which had spilled from broken and torn bags how to handle it, nor did he send any 
written instructions, bulletins, wires, or otherwise, to transporters, handlers, and 
persons likely to be in the area of the material, advising the hazards attached to 
such handling and rebagging of the material. 

(f) As late as March 7, 1947, FGAN was being dropped at the Iowa Ordnance 
Plant from the graining kettle at temperatures of 235° F. (R., pp. 6237-6238). 


LT. COL. MORTON E. TOWNES, TRANSPORTATION CORPS, UNITED STATES ARMY 


(a) With Transportation Corps prior to Texas City. 

(b) Though in charge of the subject, never isolated the poipts or ports for con- 
centration shipment of FGAN (R., p. 5727). 

(c) Was responsible for Transportation Corps safety prior to Texas City, 
beginning July 1946, continuing to date of testimony (R., p. 5746). 

(d) Never made any inspection at Texas City from safety point of view, nor 
did he cause any to be made, nor cause any investigation to be made to see whether 
Army Regulations were being enforced and carried out at Texas City. 

(e) Between July 1946 and May 1947, he issued no bulletins, letters, or in- 
structions, from a safety standpoint, covering the handling, storage, and stowage 
of FGAN (R., pp. 5749-5750). 

(f) Organized and joined in the formation of an interagency committee for 
purposes of studying and evaluating hazards in transportation of FGAN, and in 
so doing made a report which contained these statements: 

“The explosions of ammonium nitrate fertilizer on the French steamship 
Grandcamp and steamship Highflyer at Texas City are recognized as primarily 
caused by the high temperature reached due to fire in the hold of the vessel involv- 
ing combustible material, consisting of the 6-ply paper bags in which the fertilizer 
was packed, the wood dunnage laid in the hold, the wood cargo battens, and paper 
used as dunnage to protect the cargo from damage”’ (R. vol. 25, p. 21107) 

(g) The foregoing report was signed by 12 senior officers and representatives 
and agents and employees of the United States in their high official positions, 
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as well as 2 representatives of the Bureau of Explosives. Some of those signing 
were: J. W. Connelly, from the Office of Chief of Naval Operations of the Navy 
Depertment; F. F. Dick, of the Bureau of Ordnance, Navy Department; Dr. 
Bernard Lewis, Chief of the Explosives Division; George W. Jones, chemist, 
Bureau of Mines; Dr. R. O. FE. Davis, Department of Agriculture; John A. Dickin- 
son, Chief of Section of Safety Codes, National Bureau of Standards, Department 
of Commerce; Francis H. Van Riper, United States Maritime Commission; 
William T. Butler, United States Coast Guard; Col. Carroll H. Deitrick, War 
Department; H. A. Campbell and W. G. McKenna, Bureau of Explosives. 


MAJ. DONALD F. STARR, COMMANDING OFFICER, NEBRASKA ORDNANCE PLANT 


(a) Made this statement: 

“On March 29, 1947, this installation commenced carloading of ammonium 
nitrate to Joad limit upon direction of the Chief of Ordnance as a result of in- 
structions from the Office of the Chief of Transportation. Since that date this 
installation has repeatedly received complainis from points of destination, principally 
the New Orleans point of embarkation of damage of bags wpon arrival” (R., p. 
21378). [Italics supplied.] 

(b) Did not send expert assistants in loading and storing to Texas City, Tex., 
under the provisions of Army Regulations AR-—55—470 (R., p. 6583). 


COL. CARROLL H. DEITRICK, CHIEF OF SAFETY BRANCH, ORDNANCE DEPARTMENT 
AND EXECUTIVE OFFICER TO CHIEF OF ORDNANCE MAJ. GEN. EVERETT 8S. HUGHES 


(a) Made this statement to President’s conference: 

“The most outstanding thing that we have found in our laboratory work was 
the hypothesis which we are apt to repeat in the laboratory, which leads us to 
believe that you have ideal conditions on a ship to cause an explosion, which 
you do not have under any other conditions of transport or storage, that is, by 
rail or storage in a warehouse” (R., pp. 7919-7920). 

J. N. PEARRE, INDUSTRIAL ENGINEER AT FDAP, JOLIET, ILL.; FORMERLY LIEU- 

TENANT COLONEL IN ORDNANCE, 1942-46 


(a) Became Chief of Operations, section over FGAN, at FDAP (R., p. 4626). 

(6) Ammonium nitrate and FGAN are substantially different primarily because 
of the carbonaceous materials in the form of PRP or Wax-B which puts it in a 
different category from pure ammonium nitrate (R., pp. 4620-4621). 

(c) That prior to the letter of May 1947, after Texas City, there were no 
instructions to any of the plants as to the maximum temperature at which FGAN 
could be bagged, or upon being bagged, loaded into boxcars (R., pp. 4633-4634). 


COMMANDER HUGHA F. COBB, COMMANDER, UNITED STATES COAST GUARD; OFFICER 
IN CHARGE OF MARINE INSPECTION, CAPTAIN OF THE PORT, GALVESTON AREA, 
AT TIME OF EXPLOSIONS 


(a) He was a member of the Coast Guard Board of Inquiry that examined the 
Texas City disaster. 

(b) He was satisfied that the only cargo in hold 4 of the Grandcamp was FGAN 
and that the fire was only in that hold (R., pp. 8794-8795). 

(c) In April 1947, there was only one copy of the explosives or other dangerous 
articles regulation of the Coast Guard in the Galveston office. 

(d) His office didn’t keep up with the movements of the various cargoes that 
moved through the district, unless they happened aboard a vessel and saw certain 
commodities being handled. 

(e) As commander he had no special instructions to his inspectors on ammonium 
nitrate or FGAN. 

(f) Prior to the disaster he had never specifically looked for ammonium nitrate 
in regulations on explosives, although when he discovered that there was a com- 
modity called FGAN, he did look for that and didn’t find it. This was after the 
disaster. 

(g) From the way FGAN was labeled “I had no idea what the commodity 
consisted of” (R., p. 8837). 

(hk) If he had known that FGAN was capable of explosion before Texas City, 
he would have brought it to the attention of the commander of the district, and 
immediately acted accordingly (R., p. 8841). 
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(¢) Prior to Texas City he had no official or personal knowledge of the manner 
= should be employed in fighting a fire in ammonium nitrate or FGAN 

» P- 8843). 

(j) “We didn’t have the men, I don’t know about the money but such regula- 
tions weren’t in force to the best of my knowledge because | received no instruc- 
tions that we had to station men at each ship or vessel to determine what kind of 
cargo it was handling, and to see that it was packaged or crated to comply with 
the regulations’ (R., p. 8862). 

(k) Agreed with Admiral Shepherd’s testimony read to him that the Coast 
Guard did not have the funds to buy the personnel to make the necessary investi- 
gations and enforce the ordnances and regulations (R., p. 8864). 

(l) Testified as follows: 

“A. No, sir, there is no doubt in my mind what you are talking about, that if 
the material was as dangerous as it proved to be during that explosion, there 
should have been more publicity. 

“Q. Now, the only way you, as an officer in charge of the safety of merchant 
shipping in this area, could intelligently carry out your duties, as you would have, 
I know, was by accurate knowledge about the product; that is correct, isn’t it?— 
A. Yes, sir, I would have to have additional information. 

“Q. And you needed such information as rezsonably was obtainable and avail- 
able, did you not?—A. If there was any information out on the handling of that 
special material, to have had it” (R., p. 8977). 


ROY J. CALKINS, SUPERINTENDENT OF EMERGENCY EXPORT CORPORATION, 
NEBRASKA ORDNANCE PLANT 


(a) Steted that— 

“All of our shipping instructions were given to us by the Government. It 
was Government material and we made out bills of lading on Government shipping 
documents according to instructions at the time” (R., p. 8287). 

(b) Again testified as to how the name on the shipping bags came about, and 
from whom: ; 

“Ammonium nitrate fertilizer and percentage of nitrogen in cubic feet, that 
was ell. That description was given us by the Ordnance Department” (R., 
pp. 6367-6368). 


DR. A. H. NUCKOLS, CHIEF EXPLOSIVES EXPERT, UNDERWRITERS LABORATORIES, 
INC., CHICAGO, ILL., EMPLOYED BY GOVERNMENT TO MAKE TESTS ON FGAN 


(a) Replied in answer to question by Government Counsel: 

“A. No, I have come to believe that where we don’t know, we should play 
safe where life, particularly other people’s lives, are involved. I just can’t 
take any other belief” (R., p. 5196). 


A. F. MATSON, CHIEF EXPLOSIVES ENGINEER, UNDERWRITERS LABORATORIES, INC., 
SUCCEEDING DR, NUCKOLS 


(a) In deposition taken of Matson by United States Government, stated that 
he understood the Army, in handling ammonium nitrate, required it to be shipped 
in metal containers and not paper bags (R., pp. 5301-5302). 

(6) That the Canadian manufacturers of ammorium nitrate fertilizer, long 
prior to Texas City, ceased using a coating material and went to what is known as 
the prilling method (R., p. 5302). 


ARTHUR M, MILLER, DIRECTOR OF CHEMICAL ENGINEERING FOR TVA THROUGH 1945 


(a) Discussing Bureau of Mines tests on FGAN requested by TVA, stated, 
in part: 

‘““* * * But we knew as well as the Bureau of Mines that there had been 
explosions, unexplained explosions, previously” (R., p. 13419). 

(b) Says that Bureau of Mines warned them to be cautious (R., p. 13421). 

(c) The only tests TVA ran were whether the coating material would go through 
& fanmer’s drilling machine, and ran no explosibility tests (R., pp. 13445-13446). 

(d) On the mixture of pure ammonium nitrate with added organic material, 
such as PRP, this testimony oceurred: 

“Q. Underwood had discussed with TVA those very hazards and the possibility 
of eliminating this coating entirely?—A. I don’t know whether we did or not but 
everybody thought that. 

“Q. It was known as a hazard, wasn’t it?—A. Yes’ (R., p. 13483). 


(35) 
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CASPAR KAFFKE, WITNESS FOR UNITED STATES IN LEGAL PROCEEDING 


(a) Admitted that there was a tremendous literature or bibliography before 
Texas City which was available to give the various characteristics, nature, and 
manifestations of ammonium nitrate under various conditions (R., pp. 14285- 
14286). 

(b) Stated that if there were conflict of opinion as to hazards or nonhazards, 
it would be up to the scientist or the maker to determine or resolve the question 
by study, tests, and examination of the literature. 

(c) Testified as follows: 

“Q. That is one of the obligations of a scientist, he takes those factors into 
consideration, if the material you are dealing with is liable to cause loss of life or 
injury?—A. Yes. 

“Q. Now, again, the examination of the scientific honor and integrity that 
attends the work of you people. If that material you are dealing with is a new 
material, or @ compound or an admixture, one that is unknown to the public, do 
you feel any greater sense of duty to clear that matter up?—A. You would run 
some tesis if it is entirely new, or something like that; you normally do. 

“Q. That is a continuation of the sense of obligation you have both to the 
clients and to the public?—A. Yes, sir” (R., pp. 14287-14288). [Italics supplied.] 


WILLIAM H. RINKENBACH, ASSISTANT CHIEF, TECHNICAL DIVISION, PICATINNY 
ARSENAL 


(a) Made this statement and admission in testimony: 

“Q. Now you know, of course, that the bags in which the fertilizer grade 
ammonium nitrate was bagged carried on their face no warning of the dangers or 
hazards to the stevedores or other people who might handle it.—A. That is true, 
as far as I know.” 

(b) Affirmed in a statement given to FBI, March 26, 1948, by the following 
language: 

“These containers were marked to indicate the contents to be ammonium 
nitrate, but were not marked to indicate this to be explosives or constitute a fire hazard’ 
(D. T. exhibit 495, R., pp. 14011-14012). [Italics supplied.] 

(c) Stated that Picatinny Bureau of Mines and Aberdeen tests after Texas 
City could easily have been made before Texas City if anyone had desired them 
(R., p. 15022). 

MAJOR GENERAL HUGHES, CHIEF OF ORDNANCE 


(a) Stated that if paper and wax coating used on FGAN be assumed to be 
carbonaceous, the combination of FGAN was against the provisions of Ordnance 
Safety Miunual (R., pp. 4552-4553). 

(b) Testified, on concentration at Texas City, as follows: 

““Q. What steps did you take as head of Ordnance to assure yourselves that the 
fertilizer grade ammonium nitrate was safe for concentration in communities 
such as Texas City, Tex.?—A. I took none whatever. 

“Q. The product did explode at Texas City, Tex., did it not?—A. It has been 
so reported to me.” 

As to what occurred after Texas City, testified: 

““Q. Now, what steps, if any, had to be taken by Ordnance as the manufac- 
turer of this product to know that it was safe for shipment?—A. Every possible 
examination and every phase of manufacture and preparation for shipment. 
The whole field was examined by the most skilled men that we have in the de- 
partment” (R., pp. 4574-4575). 

(c) Testified again in this fashion on failure to test before Texas City: 

“Q. What steps, General Hughes, did you take as head of Ordnance, to 
assure yourself that safety procedures which had been set up for the manufacture 
of this product were being foilowed?—A. I was in Miami, Ariz., on leave, when 
I read in the morning paper the account of the explosion at Texas City. I 
took a glance at the headlines and went to the telephone and called up my office 
in Washington and told, I think, General Sailor, who was acting in my absence, 
that I wanted every phase of the production of fertilizer and shipment of fertilizer, 
so far as we were concerned, examined into at once, and to institute all the tests necessary 
to check on every one of the phases. 

“Q. That was efter Texas City? Would you detail now what you did prior 
to Texas City in that respect?—A. Nothing. 

“Q. Nothing?—A. No, sir’ (R., p. 4577). [Italics supplied.] 


(36) 
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(d) After being shown Army Regulations AR-55-470, Townes exhibit 2, and 
section 7, and change No. 4, issued August 18, 1944, Townes exhibit 1, headed 
“Expert Assistance in Loading and Storing,” reading, in part: “In all cases 
where any considerable quantity of ammunition (except small arms ammunition) 
or explosives is to be shipped by water, an ordnance officer, enlisted man, or 
civilian familiar with the handling and storing of explosives, will be present for 
the purpose of giving expert advice in laying out the cargo plan, and in handling 
and storing the explosives,’’ stated that that was the first time he had ever seen 
those Army regulations, and did not know they existed, but that such regulations 
would be the particular responsibility of the people who were manufacturing and 
shipping the particular items, and then so testified as follows: 

“Q. Then the commanding officers?7—A. And my inspector, whose job it is to 
see that the people of the Department are doing what the regulations call for’’ 
(R., p. 4588). 


DR. R. O. E. DAVIS, DEPARTMENT OF AGRICULTURE AND AUTHOR OF BULLETIN 719 


(a) Stated: ‘‘Well, I think it was brought up that ammonium nitrate had been 
involved in explosions in the past, and that people that were going to manufacture 
fertilizer containing ammonium nitrate were not advised on the properties of 
ammonium nitrate and any hazards that might be attached to it” (R. vol. 26, 
p. 21722). 


H. T. GREEN, TRANSPORTATION OFFICER AT FDAP, AT JOLIET, ILL, 


(a) Green stated to FBI that he inserted the bill of lading description to be 
used by the manufacturing ordnance plants for FGAN, and denies that he ever 
contacted railroad carriers for proper description of material, stating further that 
such description was worked as his responsibility of the shipment to inform the 
carriers of the characteristics of FGAN and use the proper name (R., pp. 
27284-27286). 


COLONEL GILLESPIE, OFFICE CHIEF CF TRANSPORTATION, WAR DEPARTMENT 


(a) Stated that the responsibility of the Transportation Corps was to exercise 


jurisdiction over and supervise the loading of FGAN at the ports of export, and 
= that no warning was given to civilian agencies (R. vol. 6, pp. 5715- 
5716). 


COMDR. WILLIAM T. BUTLER, CHIEF, HAZARD PREVENTION SECTION, UNITED STATES 
COAST GUARD 


(a) In statement and interview with FBI, April 9, 1948, showing difference 
between pure ammonium nitrate and FGAN, stated: 

“The foregoing sections are applicable provided the theory is accepted that 
ammonium nitrate was being transported. However, the substance that was be- 
ing transported was ammonium nitrate fertilizer, and no such substance was au- 
thorized for transportation by the regulations except under the descriptive name 
‘nitrates N. O. S.’, as shown on page N-196” (R., p. 27323). [Italics supplied.] 

(b) Commander Butler compiled the Coast Guard Regulations which formed 
the publication of explosives and other dangerous articles on board vessels and 
according to him these regulations were weak in that they did not prohibit smok- 
mp while handling oxidizing material and ammonium nitrate (R., p. 

7 24 . 

(c) “Commander Butler advised that since the United States Coast Guard 
hearing held at Galveston, Tex., in April 1947, at which time he testified that 
ammonium nitrate was, in his opinion, the proper shipping name for the FGAN, 
he feels he was in error in this conclusion as it ts his belief that the fertilizer should 
have been called ‘nitrates N. O. S.’ Therefore, according to Butler, it would also 
have been correct to have shipped the FGAN on bills of lading under the shipping 
name ‘oxidizing material N. O. 8.’ This name was listed in the United States Coast 
Guard list of explosives and other dangerous articles and other combustible liquids. 
Fowcver, in Commander Butler’s opinion, the shipping name of ‘nitrates N. O. S.’ 
should be given preference over the name ‘oxidizing material N. O. S.’ due to FGAN’s 
high content of ammonium nitrate’ (R., p. 27325). 
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(d) “Butler has stated that in the event he is called upon to testify, he feels 
conscience-bound to relate information as attributed to him in this report, 
ode this information might be prejudicial to the Government’s case” (R., 
p. ‘ 

(e) “Butler has advised that if he were called on to testify and were asked, he 
would state that he believed the Ordnance Department, in manufacturing FGAN 
cer this substance too soon into paper bags before it was sufficiently cool, and 

ence caused numerous fires to break out in railroad cars which were transporting 
the FGAN” (R., p. 27326). 

(f) “Commander Butler advised that the Underwriters Laboratories, Inc., 
was contracted by the War Production Board to conduct an experimental investi- 
gation into the comparative sensitiveness to explosion of ammonium nitrate 
compositions containing organic material. The results of these tests were published 
on April 30, 1945, in an article entitled ‘‘ Miscellaneous Hazard Report No. 8463.” 
Regarding this report, Butler has stated that the findings were to the effect that the 
presence of organic materials in ammonium nitrate rendered it more sensitive to 
detonation, and the Ordnance Department should have known about this research and 
— a7" handled FGAN in a more cautious manner” (R., p. 27326). [Italics 
supplied. 

(g) “Commander Butler stated, Wednesday, October 8, 1947, in speech before 
35th National Safety Congress: 

“The Texas City disaster was a terrible casualty and all the more so because 
with ordinary care it could have been avoided. And furthermore, after the fire 
was discovered, proper fire extinguishing procedure would probably have prevented 
the explosion’ ” (R., p. 27326). 

(h) “Stated, under caption ‘Lessons That May Be Learned From This Casualty’: 

***(1) Advanced dissemination of information. Manufacturers of substances, 
articles defined by regulations as dangerous, should disseminate complete informa- 
tion in the advance of shipment as to the hazards associated with their products. 
Shippers of such articles should advise carriers of this hazard at the time they book 
space. Carriers should inform their personnel of this hazard and of action to be 
taken in emergency. Alert manufacturers to ascertain any and all potential 
hazards associated with their products and provide the information to interested 
persons upon request. * * * Shippers (whether they be manufacturers or freight 
forwarders) are required by dangerous cargo regulations to advise the carriers of the 
hazard associated with the shipment being offered. * * * The Coast Guard Board of 
Investigation of the Texas City disaster found that hardly without exception all persons 
associated with the shipment, storage, and the transportation of the ammonium 
nitrate fertilizer showed a lack of information regarding its hazard, or prov:sions of 
regulations governing its transportation’ ” (R., p. 27332). [Italics supplied.] 


CAPT. EDWARD C. CLEAVE, BUREAU OF MARINE INSPECTION, UNITED STATES COAST 
GUARD 


Perhaps the epitasis of the whole Texas City tragedy and catastrophe is de- 
veloped in this testimony from Captain Cleave: 

“Q. The singular fact remains, though, that immediately after Texas City your 
department issued orders requiring Coast Guard personnel to supervise and to 
know about and to prevent except in isolated ports and locations the loading of 
these ships, did it not?—A. Yes, sir. 

“Q. You issued it under the same authority you had prior to Texas City, 
didn’t you? They hadn’t changed the statute, had they?—A. No, they had not 
changed the statute. 

“Q. It was under the same authority you had prior, wasn’t it?—A. Yes, sir. 


* * * * * * e 


“A. No, we operated under our own regulations. 

“Q. May I read you that again? I am reading you one of the front of Shep- 
heard exhibit 1-C. I read you as follows: ‘The regulations in this booklet are 
options to all vessels subject to the provisions of R. 8. 4472, as amended (46 

. 8. C. 170).’ 

“T return now to the lower paragraph and quote: ‘General authority over and 
responsibility for the administration and enforcement of the laws and regulations 
governing the transportation, storage, stowage, or use of explosives or other 
dangerous articles or substances and combustible liquids on board vessels in the 
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several Coast Guard districts are vested in and imposed upon the Coast Guard 
district commanders in charge of such districts,’ signed by J. F. Farley, Admiral, 
United States Coast Guard, Commandant. You were familiar with that, were 
you not, sir?—A. Certainly. 

“Q. That puts squarely on the shoulders of the district commanders the duty 
= enforce and carry out these general regulations and authorities, didn’t it?—A, 

es, sir. 

“Q. And that was true prior to Texas City, wasn’t it?—A. Yes. 

“Q. And it is under that very authority that immediately after Texas City, 
Coast Guard issued specific orders directing that they check to see that the ship 
holds were clean and properly prepared to receive cargo in accordance with 
present regulations, is it not, sir?—A. Yes, sir. 

* © * * « > * 


“Q. You didn’t write the shipping agents; you ordered your district come 
manders to enforce those regulations, didn’t you?—A. Yes, sir. 

“Q. But you hadn’t done that prior to Texas City, had you?—A. No, sir. 

“Q. The real truth about it is that they weren’t enforcing those regulations 
prior to Texas City, because they had gotten the wartime attitude of taking a 
chance, wasn’t it?—A. Yes, I think so” (R., pp. 9195-9198). 








Unrrep StTaTEs District Court, SOUTHERN District OF TEXAS, 
Houston, Tewv., May 24, 1955. 


In re proposed legislation for the relief of victims of the Texas City disaster. 


Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN CELLER: Among the four judges of this district, the docket 
of the Galveston division presently is my responsibility. For that reason, and 
by reason of the request as hereinafter set out, I take the liberty of writing you 
concerning the proposal which would invest this court with special jurisdiction 
to determine the awards to be made in favor of the claimants who suffered per- 
sonal injury or damage by reason of the Texas City disaster. 

On yesterday, Hon. Austin Y. Bryan, a distinguished member of this bar and 
one of the attorneys who represented the claimants in the litigation terminated 
by the Supreme Court opinion, and who likewise is among those actively support- 
ing the enactment of the relief legislation, advised me that at a recent appearance 
before your committee one or more of the committee members had requested an 
expression from me as to how much of an additional burden this proposal, if 
enacted, would impose upon the work of this court. 

Mr. Bryan suggested to me that with liberal use being made of the services of 
special masters this special jurisdiction would not be heavy or burdensome, and 
could be readily absorbed. 

I am not nearly so optimistic in this regard as are these proponents. I am 
unable to see how the large sum involved may be distributed among several thou- 
sand claimants without a tremendous amount of time and effort being expended 
thereon. While the docket of the court presently is quite congested, I believe 
the other judges and I are able to fairly well keep abreast of it. The substantial 
increase suggested would, in my opinion, require very material additional clerical 
and judicial help. 

You will please understand that it is not my purpose to express an opinion 
either in favor of or against the enactment of the proposed legislation, or any 
particular draft thereof. My only purpose is to comply with the request made 
of me, and to make available these facts about the court’s docket for such bene- 
fit, if any, as they may be to the committee. 

Sincerely, 
BEN CONNALLY. 


THE Liprary Or CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington 25, D. C., May 31, 1955. 
To: House Committee on the Judiciary. 
(Attention: Mr. Brickfield.) 

From: American Law Division. 

Subject: Validity of legislation vesting in the Federal district courts in Texas 
jurisdiction to determine the measure of damages owed to claimants suffering 
injuries in the Texas City, Tex., disaster, the Government admitting liability 
and electing merely to contest the amounts claimed by the plaintiffs. 


It is submitted that the proposed legislation would be valid for the reason that 
it would meet all the requirements hitherto exacted by the Supreme Court as 
conditions prerequisite for the exercise of the judicial power vested in the Fed- 
eral courts by article 3 of the Constitution. As set forth in applicable precedents, 
among the conditions to be met is the initial requirement that the function sought 
to be imposed be judicial in nature; that is, that the duty assigned to the courts 
be capable of being discharged by the rendition of a final judgment. Finality of 
judgment being viewed as an essential attribute of judicial power, Federal courts 
consistently have refused to carry out laws which confront them with a purely 
administrative, advisory function of passing on, auditing, and approving claims 
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presented in an ex parte proceeding and the payment of which ultimately would 
be determined, independently of judicial approval, by officials in the political 
branches, the executive and Congress (Hayburn’s case (1792), 2 Dall. 409; U. 8S. 
v. Ferreira (1852), 13 How. 40, 45-50; Murray’s Lessee et al. v. Hoboken Land 
and Improvement Cc. (1856), 18 How. 272, 280; Gordon v. U. 8S. (1865), 117 
U. 8S. 697, 698). No such infirmity is discernible in the proposed legislation and 
its constitutionality would not be impaired on that score (see 1 Stat. 243, 244, 
sec. 2; 5 Stat. 768; 6 Stat. 569; 9 Stat. 788). 

Second, inasmuch as the judicial power of the Federal judicial system extends 
only to cases and controversies (art. 3, sec. 2), the contemplated legislation, to 
become operative, must present the courts with an opportunity to dispose of liti- 
gation that is adversary in character. This requirement also would appear to 
be met; for the proposed legislation would not authorize an ex parte proceeding 
wherein the claimants, with manifest unconcern on the part of the absent district 
attorney who normally would represent the United States, would attempt to 
establish solely by their own evidence the correctness of their estimate of dam- 
ages sustained. On the contrary, under the contemplated legislation, there would 
remain, even after stipulated admission of liability on the part of the Govern- 
ment, the necessity of adjudicating the measure of damages to be awarded; and 
in this proceeding the United States would not be required to play the role of 
a passive, disinterested bystander. It is foreseeable, as a matter of practical 
administration of this proposed law, that in certain instances the United States 
attorney might be prepared to concede that the plaintiff's estimate of his damages 
was not excessive; but such concession would appear to be reconcilable with his 
existing authority, subject to court approval, to enter into compromises (U.S. C. 
28: 2677); and therefore would not operate to prevent fulfillment of the case 
and controversy requirement (In Re Pacific Ry. Com’n,. (1897), 32 F. 241, 255; 
Yhicago and Grand Trunk Ry. Co. v. Wellman (1892), 143 U.S. 339, 345; Muskrat 
v. U. 8. (1911), 219 U. 8. 346, 361). 

NorMAN J. SMALL, 
American Law Division. 








SUPPLEMENTARY STATEMENT OF DEPARTMENT OF JUSTICE ON 
S. 1077 AND H. R. 4045, TEXAS CITY CLAIMS BILLS 


This supplementary statement is being submitted, with the permission of the 
subcommittee, for the limited purpose of providing additional information in 
connection with testimony offered in support of the proposed legislation. It is 
not intended to be a complete expression of the Department’s views on the bills. 

The proposed bills would compensate insurance companies to the extent of 
some $40 million and provide complete reimbursement for the claims paid by the 
insurance companies arising out of insured losses suffered in the Texas City 
disaster. Attempts have been made in testimony before the subcommittee to 
justify this windfall to insurance companies on the theory that the United States 
has not always opposed the payment of subrogated claims and that the United 
States is morally responsible in the situation because it is charged that the negli- 
gence of the United States caused the disaster. 

The charge of negligence is based on the claims that the district court’s find- 
ings remained undisturbed by the appellate courts and that the evidence of record 
establishes the negligence of the United States. 

The purpose of this supplementary statement is to show that these claims are 
wholly without foundation. The district court’s findings and the charges of 
negligence are thoroughly discredited by the opinions on appeal and by the record 
in the case which was prosecuted through the Supreme Court. In this connec- 
tion, after discussing the various appellate opinions, it will be shown, by refer- 
ence to testimony and exhibits in the record of the case heard by the Supreme 
Court, that: 

1. The ammonium nitrate fertilizer was manufactured and packaged by 
an experienced private producer in accordance with established industry 
practice. 

2. It was in all respects privately owned fertilizer after it was loaded 
aboard and shipped in rail cars from the m2nufacturing plants, and the 
United States had no contro lover its transportation or stowage atany time 
thereafter. 

3. It was in no sense a new product when the program for its manufacture 
was embarked on by the United States in May 1946. 

4. It has never been and is not today considered an explosive for trans- 
portation purposes, and when shipped it was properly identified as “ammo- 
nium nitrate” (an oxidizing material) in strict compliance with Interstate 
Commerce Commission governing regulations. 

5. Everyone who handled it knew it was ammonium nitrate, commonly 
known as an oxidizing material, and not flour or cement. 


I. CLatmMs OF INSURANCE COMPANIES 


As a preliminary matter, it may be well to advert to the testimony on behalf 
of the insurance companies’ subrogated claims. In urging that insurance com- 
panies should be reimbursed by American taxpayers to the extent of some $40 
million paid out under insurance contracts in effect at the time of the Texas City 
disaster, Mr. Bryan testified as to other situations in which the Department 
has not opposed subrogation and in which subrogated claims have been paid. 

Some important distinctions between the subrogation precedents referred to 
by Mr. Bryan and the present matter are the circumstances that in the present 
situation (1) it has been established by the highest court in the land that there 
is no legal liability on the part of the United States, and (2) as a factual matter, 
the United States was not responsible for the disaster. 

Mr. Bryan has insinuated bad faith on the part of the Department of Justice 
and the Department of the Army in refusing to admit the responsibility of the 
United States for the disaster. It is submitted that these baseless charges should 
be disregarded. Charges against the Government by counsel for the insurance 
companies and other claimants are not new in the Texas City litigation and have 
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given rise to most unusual judicial utterances and action in the course of the 
proceedings which should warn the members of this subcommittee, as unani- 
mously recognized by the court of appeals, that these charges are a very poor 
substitute for evidence. 

In the district court proceedings, extravagant claims by plaintiffs were accom- 
panied by constant denunciation of the Government and of Government counsel. 
The special master appointed by the district court reported, for example, that 
“at least 500 pages of the record are taken up” with “charges and reiteration of 
charges against Government counsel’; that counsel for plaintiffs had “been 
vocal, vigorous, and verbose in their denunciation of Government and counsel” ; 
that “the record is replete with references to Government counsel to the 
effect that their conduct was reprehensible, outrageous, and dishonorable” ; 
that the special master had refused to accede to the demands of plaintiffs’ counsel 
because that “would have amounted to a judicial holding that Government 
counsel were not acting in good faith and were not telling the truth” which he 
“did not believe * * * to be true” (R. 89, ff., passim). 

Furthermore, in the proceedings below, the court of appeals, on its own motion, 
took “notice of the abusive and defamatory language in appellees’ brief and 
orders that same be expunged from the record,” not only because such matters 
are immaterial “but are also intemperate and reproachful” (R. 27792. 


II. APPELLATE Courts Dip Nor Accepr District Court FINDINGS OF NEGLIGENCE 


It has been suggested that the subcommittee accept the district court findings 
of negligence on the theory that they were not disturbed by the decisions of the 
court of appeals and the Supreme Court. It would be difficult to contrive a 
more misleading approach to consideration of the proposed legislation. 

In the court of appeals, in which the evidence relating to alleged negligence 
received extensive and careful consideration, 3 judges expressly rejected the 
findings of the district court as clearly erroneous and the remaining 3 judges 
rejected at least the district court’s basic finding that the United States should 
have known ammonium nitrate fertilizer to be a dangerous explosive. Not a 
single judge approved the district court findings. 

Judge Strum’s opinion expressly notes claimants’ failure to establish fault or 
negligence in any respect. He found that assertions of negligence in the manu- 
facture, labeling, and handling of the fertilizer and in notice of its character 
were not supported by the evidence (R. 27811). He specifically found that there 
was no evidence that the commodity was an inherently dangerous explosive or 
that there was any failure to use reasonable care in its manufacture, packaging, 
or transportation (R. 27811), and that the bags were plainly labeled in a manner 
“sufficient to put the ship operators on notice as to the nature of the substance 
they were handling” (R. 27812). He characterized as “clearly erroneous” the 
district court’s finding “that the explosion was due to the inherently dangerous 
character of the FGAN” and that the United States gave inadequate warning 
(R. 27812). And he concluded that the entire evidence ‘appraised as a whole” 
left with him “ ‘the definite and firm conviction’ that the United States was not 
guilty of negligence” (R. 27812). 

The opinion of Chief Judge Hutcheson, in which Judge Borah concurred, also 
discloses the clear conviction that petitioners failed property to establish negli- 
gence or fault on the part of any employee of the United States. At the outset, 
he observed “that the trial as a whole was so infected” with procedural errors 
as to require reversal of the district court’s judgment (R. 27819). Then, ad- 
dressing himself to the Government’s request “to downrightly hold that, pro- 
cedural errors aside, the findings are clearly erroneous,” he declared that because 
“of the way the case was tried, because, too, of the too-sweeping nature of the 
findings and conclusions, I agree with the appellant [the Government] that the 
findings are contrary to the truth and right of the case and clearly erroneous” 
(R, 27819). And later, apparently to show that his opinion was at least in 
part premised on the conviction that the findings of negligence were unsupported 
by the record, he declared that “the district judge erred in holding that the 
program was in its nature so dangerous that it constituted a public nuisance 
and its mere undertaking was wrongful” (R. 27820), and reiterated that he was 
‘in no doubt” that “the findings and conclusions are, upon this record, clearly 
erroneous and cannot stand” (R. 27821). 

Judge Rives’ opinion, in which Judges Holmes and Russell coneurred, also 
rests upon the conclusion that there was a fundamental error in the district 
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ecourt’s findings. Although the opinion relies upon the Tort Act’s “discretionary 
function exemption (28 U. 8. C. 2680 (a)), it is clear that these three judges 
rejected the district court’s basie finding that the fertilizer was an inherently 
dangerous explosive substance of whose qualities the Government’s employees 
were or should have been so aware that the fertilizer program should not have 
been undertaken as it was. The opinion prefaced its reliance upon the existence 
of an area for discretionary action with the categorical statement, contrary to 
the findings of the district court (R. 895), that “it can hardly be argued that 
the dangers of explosion from FGAN were so well known prior to the disaster 
that judgment or discretion were not called into exercise as to whether it should 
be manufactured at all and under what safeguards and warnings it should be 
distributed” (R. 27806). This factual conclusion that ammonium nitrate fer- 
tilizer was not known as such a dangerous explosive, upon which the whole 
opinion is premised, may itself vitiate all the findings of negligence with respect 
to notice, labeling, coating, packing, loading, handling, and stowing—all of which 
appear to have been based upon the contrary view of the district court as to the 
commodity’s dangerous nature. 

Later, the three-judge opinion uses language which suggests that the judges’ 
examination of the record had convinced them that the evidence did not support 
other findings of negligence. Judge Rives emphasized that from the judges’ own 
“examination of the record, we are of the opinion that the proof does not estab- 
lish a case within the scope of the Federal Tort Claims Act, and that it would 
serve no useful purpose to remand this case for the taking of additional evi- 
dence” (R. 27810). The ultimate reliance upon “the proof” in the record, to- 
gether with the opinion’s declarations that “many if not all” of the alleged acts 
fell under the statutory exemptions (R. 27806, 27807), indicates that the opinion 
was founded not only on legal considerations but also ona full appraisal of the 
evidence. 

In short, (a) all the judges of the court of appeals rejected at least the trial 
court’s fundamental finding that the fertilizer was so inherently dangerous a 
commodity that the program should not have been undertaken as it was; (b) 
three judges explicitly rejected all of the findings; (c) and none of the judges 
accepted any of the findings. 

The majority opinion of the Supreme Court (346 U. S. 15), also indicates serious 
reservations with respect to the district court’s findings of negligence. It ex- 
pressed agreement with the characterization of the findings in the court of ap- 
peals as “profuse, prolific, and sweeping” and stated that “no proper review could 
be exercised by taking the ‘fact’ findings of ‘negligence’ at face value” (p. 24, 
fn. 8). 

It refers to the Government’s manufacture and shipment of the commodity 
“for more than 3 years without even minor accidents,” its investigation and 
experiments, and the availability and reliance upon TVA and private industry 
practice and experience (p. 28). It points out that: 

“The basic ‘plan’ * * * was drawn up in the light of prior experience by pri- 
vate enterprise and the TVA. In fact it was, as we have pointed out, based on 
the latter agency’s engineering techniques, and specifically adopted the TVA 
process description and specifications (pp. 38-39).” 

The lack of control by the Government of the FGAN after it left the manufac- 
turing plants, and the evidence of negligence of agents not under Government 
control, contrary to the findings of the district court, is underlined by the follow- 
ing excerpts from the Supreme Court’s opinion: 

“As well, serious judgment was involved in the specification of the bag labels 
and bills of lading. The importance of this rests on the fact that it is the latest 
point in time and geography when the Government did anything directly related 
to the fire, for after bagging the FGAN was of course physically in the hands of 
various nongovernmental agents. * * * there was serious room for speculation 
that the most direct operative fact causing the immediate fire on the Grandcamp 
arose from errors that the French Council, longshoremen, or ship staff com- 
mitted * * * (p. 41).” : 

The opinion also stresses complete compliance with applicable regulations of 
the Interstate Commerce Commission in shipping the material: 

“The plan had been prepared in this regard by the transportation officer of 
the Director’s Office. His decision in the matter was dictated by the ICC regula- 
tions. These did not provide for a specific classification for the material other 
than as fertilizer. Labeling it as anything but ‘oxidizing material’ was not 
required—indeed was probably forbidden—and even this requirement was waived 
for bags of less than 200 pounds. To the extent, then, that the Army had a 
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choice in the matter, its decision not to seek to list its FGAN in any other 
fashion was within the exception. The immunity of a decision as to labeling, 
in fact, is quite clearly shown by the fact that the ICC’s regulations, for instance, 
could not be attacked * * * (pp. 41-42).” 

Finally, in the following language, the opinion gives the clearest indication 
that on the basis of foreseeability—the universal test of negligence—there was no 
failure to exercise due care: 

“The entirety of the evidence compels the view that FGAN was a material that 
former experience showed could be handled safely in the manner it was handled 
here. Even now no one has suggested that the ignition of FGAN was anything but 
a complex result of the interacting factors of mass, heat, pressure, and com- 
position [p. 42].” 

In the light of the clear rejection of findings of negligence in the language 
quoted from the various opinions of the court of appeals and the majority opinion 
of the Supreme Court, the suggestion that the correctness of the district court’s 
findings should be assumed by Congress is nothing short of fantastic. 

The Department submits that the proposed legislation cannot be properly 
considered on any assumption of the negligence of the United States and that 
the overwhelming weight of the evidence of record establishes beyond question 
that the United States was not negligent. Although it is not believed that a 
congressional subcommittee has the time or facilities to make a determination of 
negligence in a matter of this complexity—the printed record alone in the Su- 
preme Court exceeds 30,000 pages—the evidence is discussed hereafter at some 
length to demonstrate the gross error or assuming the negligence of the United 
States, 


Ill. MANUFACTURE AND OWNERSHIP OF THE FERTILIZER AT TEXAS CITY 


The ammonium nitrate fertilizer which exploded at Texas City had been manu- 
factured for the United States by an independent contractor, pursuant to an 
emergency program to increase the food supply in enemy-occupied territories 
following the devastation of World War II. The program contemplated the 
reactivation of idle wartime ordnance plants to produce ammonium nitrate 
fertilizer. But fertilizer was urgently needed before these plants could be 
brought back into production. To meet this problem, in view of world shortages 
and the allocation controls applicable to food-producing materials, the program 
called for borrowing immediate fertilizer requirements from regular com- 
mercial manufacturers and returning the borrowed fertilizer when the reactivated 
plants came into production. The fertilizer involved in the present case had been 
returned to a commercial producer under this arrangement, and at the time 
of the explosion had been disposed of by that producer in the same manner as its 
own production. 

A. THE FERTILIZER PROGRAM 


An acute world food shortage existed at the conclusion of World War II and 
the problem of increasing the food supply was an integral part of the occupation 
and administration of enemy territories (R. 25977). The use of fertilizer to 
increase the indigenous production of foodstuffs (R. 26024) in areas threatened 
with famine presented an obvious means of avoiding widespread disease and un- 
rest (R. 25977-25978). 

Because of acute shortages of nitrogen fertilizer throughout the world (R. 
13984, 14024, 14011) and the allocation of existing production under international 
agreements (R. 13984-18985, 14045-14069, 26121), the availability of a number 
of the wartime ordnance plants, readily covertible to the manufacture of ammon- 
ium nitrate fertilizer, afforded the only practical possibility of meeting the needs 
of the occupied areas (R. 14052-14053, 14017, 25984, 13986-13987). 

Accordingly, in May 1946, the wartime plants were ordered released to the 
Secretary of War to provide facilities for the production, through independent 
contractors, of some 70,000 tons of fertilizer grade ammonium nitrate per month 
(R. 20001, 14009, 26121, 26393, 26682). “The discretionary authority of the 
Secretary of War was delegated down to” the Chief of Ordnance who was directed 
to carry the program into effect (R. 14083-14084, 14080, 26393). Transportation 
and distribution functions under the program were delegated to the Transporta- 
tion Corps and the Office of the Quartermaster General (R. 23107, 24057). 








192 TEXAS CITY CLAIMS ACT 


B. FERTILIZER MANUFACTURED BY INDEPENDENT CONTRACTOR 


Following long-established policies, the War Department did not itself become 
a manufacturer of fertilizer, but drew upon the resources of private industry 
for the necessary production. Both the rehabilitation of Government plants for 
the manufacture of fertilizer under the program, and the actual manufacturing 
operations in those plants, were conducted under the conventional cost-plus- 
a-fixed-fee arrangements with private industrial concerns (R. 23333). The inde- 
pendent contractors for the program were E. I. du Pont de Nemours & Co., 
Emergency Export Corp., Silas Mason Co., Atmospheric Nitrogen Corp., Hercules 
Powder Co., Heyden Chemical Co., Liberty Powder Co. (R. 23130). The 
fertilizer shipped to Texas City was manufactured for the United States under 
such a contract by Emergency Export Corp., a wholly owned subsidiary of 
Spencer Chemical Co. (R. 12493, 23332, 26555, 22988, 25802-25803, 27472 et seq.), 
an experienced commercial manufacturer of the commodity (R. 6479, 6652). 

The purpose of these arrangements was to enable the United States to 
obtain the benefit of the knowledge and experience of private industry. As the 
record of this case makes clear, the Ordnance Department, primarily responsible 
for the task, necessarily relied upon the know-how of its private contractors, 
incorporating the experience of the industry and TVA, and adopted the con- 
tractors’ tested practices as standard operating procedures (R. 8274, 6479, 6556, 
6652, 6738, 6871). Government personnel at the plants performed housekeep- 
ing and inspection functions to protect the plants and assure compliance with 
the contract. ‘These incidents of the program did not, however, prevent the 
placing of managerial responsibility upon independent contractors” (Powell 
v. U. 8. Cartridge Co., 339 U. S. 497, 507). General Hughes, Chief of Ordnance, 
testified (R. 4561) that “the contractors have the prime responsibility. The 
commanding oflicers of these plants are in effect housekeepers. They take care 
of the plant. It is just a plain housekeeping arrangement, maintenance of roads, 
maintenance of buildings. and things of that kind.” 

Major Starr, commanding officer of the Nebraska ordnance plant, testified 
(R. 6869-6870) that it is his responsibility “to see that the contractor is living 
up to the terms of his contract.” But he made clear (R. 6871) that this overall 
supervision does not entail minute scrutiny of “all phases and details,” pointing 
out: “Our supervision here is merely to determine to our satisfaction that the 
eontractor is living up to the terms of his contract. The contractor is hired. for 
his know-how. We do not in any way whatsoever try to tell them how to perform 
the normal functions of their work. That is what they are hired for.” [Em- 
phasis added. ] 

These circumstances obviously do not make the United States a manufacturer. 
Rather, they reflect “the fundamental policy of the Government to refrain, as 
much as possible’ from doing its own manufacturing and to rely upon “the ex- 
perience in mass production and the genius for organization that had made 
American industry outstanding in the world. The essence of this policy called 
for private, rather that public, operation of war production plants” (Powell 
v. U. 8. Cartridge Co., 339 U. S. at 506). 

Assigning “managerial duties’ to private industry as “a vital part of. the 
Government's general production policy’ (Powell v. U. 8. Cartridge Co., 339 
U.S. 497, 508), the War Department’s responsible officials were presumably under 
a duty to select with care the contractors to whom such assignments were to be 
made. But it has not been suggested that there was any lack of due care in 
this respect. It is undisputed that the contractor producing the Texas City 
fertilizer was a large, experienced, responsible manufacturer. 


C. FERTILIZER AT TEXAS CITY NOT UNDER CONTROL OF UNITED STATES 


The fertilizer at Texas City had been manufactured under the program by 
Emergency Export Corp., a wholly owned subsidiary of Spencer Chemical Co. 
(R. 12493). But it had been sold to the Lion Oil Co. immediately upon its 
manufacture. 

This came about as an integral part of the operation of the program. .When 

_the plan to reactivate idle ordnance plants was conceived, it was apparent that 
fertilizer would be needed before adequate production could be obtained, under 
the Government's plan, for its military requirements. It was estimated that 
75,000 tons would be required for each of the first three quarters and 15,000 
tons for the last quarter of the fertilizer year 1946—47, and that the War Depart- 
ment would not be able to meet any appreciable amount of these requirements 
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during the first quarter and only a fraction of them during the second quarter 

(R. 18991-13992, 25804-25805 ) . 

Since the world supply of fertilizer was very short, the War Department re- 
quested an allocation by the Combined Food Board, established by international 
agreement, of sufficient fertilizer from commercial sources to meet its early 
needs, to be replaced out of the subsequent production under the program (Rh. 
13992, 14047-14049, 25805). The Board approved this arrangement and author- 
ized the acquisition of fertilizer already allocated on condition that it be re- 
turned in kind out of future production under the program (R. 13998-13999, 
13989-13998, 14017-14018, 14048-14051, 25807, 25815, 15819, 14008, 14012). The 
commecial suppliers preferred to sell the fertilizer to the United States with the 
understanding that they would buy it back at the same price out of the future 
production under the program (R. 14018, 14064, 14067), and the arrangement 
was carried out in this manner (R. 14018-14019, 23456, 25675-25677, 26059). 

Lion Oil Co. was one of the commercial producers from which the United 
States had acquired ammonium nitrate fertilizer to meet the early requirements 
of the program (R. 25679, 25683, 25687, 25705-25711, 25712-25714, 25717-25719). 
The fertilizer shipped to Texas City had prior thereto been sold to Lion Oil 
Co. and at Lion’s request had been delivered to rail carriers for Lion at the 
manufacturing plants (R. 25774, et seq.) to replace fertilizer previously pur- 
chased (R. 2577407, 25720-3, 25750-3, 25773). The Government had purchased 
from Lion PRP or wax-coated grained ammonium nitrate containing 32.5 per- 
cent nitrogen (R. 23471, 25687, 25705, 25708, 25712) packaged in 6-ply asphalt 
laminated paper bags (R. 25705, 25689), and returned the identical product 
(R. 26040, 26403-26404, 2516405, 13574, 13691-13696, 13781-13782, 14533, 14538, 
13799-13800, 21223, 4521-4522). 

Lion resold the fertilizer to Walsen Consolidated Mercantile Co. (R. 24862- 
24866) for the account of the French Supply Council (R. 9505-9510), an agency 
of France acting for private French interests (R. 9516-9517, 9521-9522). In 
accordance with contract requirements (R. 25774, 25758), the fertilizer was 
shipped by rail from ordnance plants in Nebraska and Iowa to Texas City at the 
direction of Lion and the French Supply Council (R. 24891-24894, 9520, 22202, 
24862-24863, 24865-24866, 25800-25803). When the Government returned the 
fertilizer to Lion, by delivery to rail carriers at Lion’s request, it completely 
divested itself of all ownership, possession, and control, and of any connection 
with its handling at Texas City or with its ocean shipment. 

The incidents of the sale transaction establish beyond question the assump- 
tion by all parties that title to the fertilizer passed when shipped from the 
manufacturing plant. The sell-back program contemplated payment “to the 
Government after the delivery of the manufactured product” (R. 25754). The 
contract provided that title to the fertilizer was to pass upon payment “against 
actual deliveries as made” and that the “method of payment will be by certified 
check or bank draft, or cashier’s check payable to the Treasurer of the United 
States and mailed to the * * * Quartermaster Purchasing Office, New York” 
(R. 25776). However shipping instructions from the Quartermaster Purchas- 
ing Office to the manufacturing plants directed that, without waiting for pay- 
ment, they ‘“‘airmail on date of shipment original and copy of bills of lading to: 
Lion Oil Co., El Dorado, Ark.” (R. 25800-25802). 

Pursuant to written instructions of Lion and of Walsen (R. 9508-9510), acting 
for the French Supply Council (R. 9586), the Texas City fertilizer was shipped 
under straight bills of lading naming J. D. Latta, agent of the French Supply 
Council at Texas City, as consignee (R. 25800-25803, 24865, 24891—24894). Im- 
mediately on shipment, the United States forwarded the Government form rail 
bills of lading to Lion (R. 25800-25802). Payment by Lion to the United States 
was actually made in May, August, and November 1947. 

Lion’s contract of sale with Walsen Consolidated Mercantile Co. (R. 24862, 
24865, 20781-20783, 22131, 22310), for account of the French Supply Council, 
obviously assumed passage of title to Lion at the manufacturing plant. It pro- 
vided for shipment of fertilizer “packed in 100-pound capacity moisture-repel- 
lent multiwalled paper bags” in carload lots “from the plant of the United 
States at which delivery * * * to Lion is made by the United States, f. o. b. 
the plant” (R. 24862-24864). 

Payment by Walsen to Lion was to be made at a designated bank in Et 
Dorado, Ark., on presentation of draft with documents attached, including 
straight railway bill of lading on Government form, naming Walsen (French 
Supply Council) as consignee, evidencing shipment to Texas City, Tex. (R. 24863). 
Texas City was designated by the French Supply Council as the port of export 
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(R. 9509, 9520, 24862-24864). The contract between Lion and the United States 
provided that transportation charges were to be paid by the United States 
from the manufacturing plants to any point “within the same geographical 
radium” as the purchaser’s own plant, “to be agreed upon by the contractor and 
the contracting officer” (R. 25775). 

It is this provision relating to payment of freight charges which has on occa- 
sion been referred to in an attempt to establish that the Government was re- 
sponsible for the shipment of the fertilizer to Texas City since it had to approve 
the destination. Manifestly, the approval related only to the question of appro- 
priate transportation charges, so that the United States would be certain it was 
not compelled to pay transportation charges in excess of the rate to Lion’s plant. 

Payment for the fertilizer was made promptly by the French Supply Council 
on surrender of documents by Lion to the El Dorado Bank (R. 24817-24819). 
The French Supply Council insured the fertilizer for its own account from the 
moment it was loaded into cars at the manufacturing plants (R. 9516-9517), 
24915). The underwriters paid the losses to the French Supply Council as 
owner of the goods (R. 9517-9518) , and when a dispute arose between Walsen and 
the French Supply Council as to damage to some of the fertilizer, no suggestion 
was made as to any possible ownership of the goods by the United States or by 
Lion. As far as Walsen was concerned, the owners of the material were “the 
French principles’ (R. 9552). 

When the fertilizer reached Texas City, it was stored, on instructions of Latta 
(acting for the French Supply Council), in shipside warehouses awaiting de- 
livery to ocean carrier (R. 12633-12634). On arrival of the vessels, Latta paid 
warehouse charges, and the fertilizer was loaded, again under instructions of 
Latta, from warehouse to ship’s stowage by independent stevedores in the em- 
ploy of the vessel (R. 12076-12077, 12087, 12489-12490, 12512, 12562, 12605-12607, 
12634, 12640, 12648, 12692, 12839-12849). The Texas City Terminal] Railway Co., 
warehouseman designated by Latta for the French Supply Council (R. 12489- 
12490, 12561-12562, 12566), sent invoices for rebagging costs to the council through 
Latta as its agent (R. 12490, 12495). 

Ocean bills of lading named the French Supply Council, not the United States, 
as shipper of the fertilizer from Texas City to France (R. 20104A, 20106A-M). 
Ocean freight on the Grandcamp consignments was “payable at [French] des- 
tination” (R. 20106-A), and the Highflyer bills of lading were noted: “Freight 
To be Prepaid by French Supply Council” (R. 20104A). All ocean freight was 
actually to be collected from the consignees in France (R. 9521-9522). 

These circumstances established beyond question that transfer of ownership 
of the fertilizer took place upon loading into cars at the manufacturing plants, 
and certainly that the United States had neither ownership, possession, nor 
control after the fertilizer reached Texas City. The ocean shipper, as indi- 
cated in the ocean bills of lading, was the French Supply Council, purchaser 
from Lion, which was itself a regular, commercial manufacturer of fertilizer 
grade ammonium nitrate. 

In this connection, it is well to note again the statement in the Supreme Court 
opinion relating to absence of control by the United States after completion of 
manufacture (p. 41): 

As well, serious judgment was involved in the specification of the bag labels 
and bills of lading. The importance of this rests on the fact that it is the latest 
point in time and geography when the Government did anything directly related 
to the fire, for after bagging the FGAN was of course physically in the hands of 
various nongovernmental agents. 


IV. Texas City DIsaAsterR Not RESULT OF NEGLIGENCE OF UNITED STATES 


Claimants have testified that the United States, if a private party, would 
have been liable for negligence because it was the manufacturer of a new 
product and shipped it to Texas City without making adequate tests and with- 
out giving warning of the characteristics which it is contended those tests 
would have disclosed. It has already been shown that the United States was 
not the manufacturer of the product and was not responsible for its shipment 
to Texas City. The evidence also establishes: (a) The material shipped to 
Texas City was not in any sense a new product when it was manufactured in 
1947; (b) it was shipped in strict compliance with applicable Interstate Com- 
merce Commission regulations; and (c) the United States exercised appropriate 
care in the light of accepted scientific knowledge. 
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A. AMMONIUM NITRATE FERTILIZER NOT A NEW PRODUCT 





The record is absolutedly clear that, when the Tennessee Valley Authority 
undertook the manufacture of fertilizer grade ammonium nitrate in 1943, coated 
ammonium nitrate was virtually identical with fertilizer grade ammonium 
nitrate, and had been manufactured and transported in private industry as an 
ingredient of explosives for many years (R. 13695, 18779, 14532, 21224). 

The Director of Research of Trojan Powder Co. wrote in March 1944, that 
“a mixture consisting of 1 part of petrolatum, 2 parts of rosin and 1 part of 
paraffin is a well-recognized and much-used coating composition for ammonium 
nitrate, and this mixture (including slight modification in the composition as 
above stated) has been used in the indusiry for many years,” and that he re- 
garded the mixture “to represent so ‘time-tested’ a procedure as to be opeu to 
no suspicion of unusual hazard. Jt has been in use for more than 30 years, in 
many plants, and in itself and in the absence of other conditions, should not 
be regarded as representing other than normal coating procedure” (R 21224, 
emphasis added). 

The only purpose of the organic coating is to render the ammonium nitrate 
water-resistant, whether used as fertilizer or as an ingredient of explosives, to 
retard its great tendency to absorb water (R. 13780, 14533, 14386, 13701). The 
coated ammonium nitrate used in industry “for more than 30 years” was finer 
than fertilizer grade ammonium nitrate (R. 13742-14743) and contained less, if 
any, inert clay as a separating agent (R. 13729-13730). Both the smaller 
granules and the absence of inert material rendered this coated ammonium 
nitrate more sensitive to detonation than the fertilizer grade; but even this 
material was not regarded as significantly different, with respect to hazards of 
fire or explosion from pure ammonium nitrate, and was shipped in industry in 
the same manner as pure ammonium nitrate (R. 13729). 

Only the use of coated ammonium nitrate as a fertilizer was new in 1943. 
The suggestion that TVA had special duties as the manufacturer of a new product 
in 1943 is therefore without foundation. Moreover, even fertilizer grade am- 
monium nitrate, with its desensitizing larger grains and inert material, was 
first produced by Hercules Powder Co. in 1948, and the TVA formula for the 
coating was developed from a Hercules patent. Hercules had placed fertilizer 
grade ammonium nitrate upon the market in February 1943 (R. 25231), and 
the first TVA production was not until November of 1943 (R. 13566). 

The plans prepared for the manufacture of the ammonium nitrate fertilizer 
in reactivated ordnance plants contained, by direct physical transposition, the 
specifications (R. 26413 at 26444, et seq., 4631) which had been evolved over the 
years by the Tennessee Valley Authority. Since it began the manufacture of 
fertilizer grade ammonium nitrate (FGAN) in 1943 (R. 13434), TVA had pro- 
duced millions of tons to meet the Nation’s fertilizer requirements (R. 13676- 
13689, 13416). Private industry had also produced large quantities of similar 
material (R. 13699, 13780-13781). 

The operating procedures actually established in the plants were initially pre- 
pared by the independent contractors (R. 6076-6077, 6315, 6336-6337, 6651-6652, 
8274, 8299-8300, 8303, 8373), upon whose know-how and experience the Ordnance 
Department relied (R. 6074, 6076, 7422-7423, 6479, 6556, 6652, 6871), and were 
approved by Ordance (R. 7378, 8303, 23131, 23344). The procedures and speci- 
fications thus established were in complete accord with customary and accepted 
standards of the industry (R. 4558, 4571, 13694-13695, 13697, 13779-13782, 
13838, 14532-14538, 14536-14538). 

Under the established procedure, ammonium nitrate liquor, containing some 
80 percent ammonium nitrate, was poured into high-pans equipped with steam 
coils and air lances which heat and stir the solution to boil off the water and 
obtain ammonium nitrate (R. 6402-6405, 21607-21608, 21985-21996, 26446-26449, 
26477 ff.). In order to achieve a coarse-grained product, the ammonium nitrate 
was then discharged into graining kettles equipped with cooling coils and a 
stirring plow (R. 21985-21996, 26446-26449, 26477 et seq., 26402-26405, 26751, 

21607-21608). Because of the tendency of ammonium nitrate to cake through 
absorption of moisture, thereby reducing its usefulness as a fertilizer, a moisture- 
resistant coating of the granules was applied by intoducing into the graining 
kettles wax or petrolatum-rosin-paraffin (PRP), which makes up about 1 per- 
cent of the final product (R. 13676-13677, 13566). Therafter, approximately 
4 percent of kaolin, an inert clay, was added as a separating agent (ibid.). 

The finished product was packaged in 6-ply asphalt-laminated, moisture-re- 
pellant, paper bags for shipment (R. 26441-26443, 26458-26459). The laminated 
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paper bags, the coating, and the addition of kaolin were adopted by TVA after 
experiments during 1943 and 1944 to produce a nitrogen fertilizer and a shipping 
container capable of withstanding extended shipment in ocean transportation, 
and storage conditions under high humidity (R. 13413-13414, 13427-13428, 
13437, 13677-13689, 21770-21771). The bags were stenciled “Fertilizer— 
Ammonium nitrate—Nitrogen 32.5 percent” (R. 21288), as required by the 
specifications (R. 23180, 26443, 23518), with “Ammonium nitrate” in prominent 
lettering in the description (R. 21288). 


B. ADEQUACY OF NOTICE 


A principal basis for claimants’ charge of negligence is the failure of the 
United States to give adequate warning by not shipping ammonium nitrate 
fertilizer as a dangerous explosive. We demonstrate later that, on an evaluation 
of all existing knowledge, employees of the United States had no reason to 
believe that the commodity was a dangerous explosive. We wish to make clear at 
this point, however, that to have shipped ammonium nitrate fertilizer as a 
dangerous explosive would have violated the applicable regulations of the Inter- 
state Commerce Commission and the Coast Guard, which in 1947, as today, re- 
quired ammonium nitrate fertilizer to be treated as ammonium nitrate and to 
be shipped as an oxidizing material, and not as an explosive. In general, an 
oxidizing material is one which readily releases oxygen, when undergoing chem- 
ical changes, and thus supports combustion. 

The notice required by these regulations was given. Everyone concerned with 
the shipment—the rail carriers, the warehouseman, the stevedoring companies, 
the purchaser, the freight forwarder, and the ocean carriers—had actual knowl- 
edge that the fertilizer was ammonium nitrate. 


1. The ammonium nitrate fertilizer was shipped as required by the regulations of 
the Interstate Commerce Commission 


The Interstate Commerce Commission is required by Congress to ‘‘formulate 
regulations for the safe transportation * * * of explosives and other dangerous 
articles, including * * * oxidizing materials.” These regulations are to “be in 
accord with the best-known practicable means for securing safety in transit, 
covering the packing, marking, loading, handling while in transit, and the pre- 
cautions necessary to determine whether the material when offered is in proper 
condition to transport” (18 U. 8S. C., 1948 ed., 383). 

The Commission’s regulations, which the statute provides “shall be binding 
upon all common carriers * * * and shippers,” specifically classify ammonium 
nitrate not as an explosive, but as an oxidizing material (49 CFR pts. 71-85, 
pt. 2, sec. 4 ff., commodity list), defined as a substance which “yields oxygen 
readily to stimulate the combustion of organic matter” (Id. sec. 150). Ammonium 
nitrate fertilizer was required to be shipped in the same manner as ammonium 
nitrate and all notice required by the regulations for oxidizing materials was 
given. 

Shipment of the fertilizer as an explosive would have been contrary to the 
ICC regulations which have the effect of prohibiting the shipment and description 
of an oxidizing material as an explosive. The marking and labeling requirements 
for oxidizing materials and explosives differ (compare sec. 401 with, e. g., 55 (c)). 
Although additional shipping information may be shown, the use of labels or 
markings which “may be confused with the markings required by these regu- 
lations” is prohibited (sec. 401 (e)). Similarly, “Labels must not be applied to 
packages containing articles which are not subject to these regulations or are 
exempted therefrom” (sec. 404 (b)), and “Shippers must not use labels which 
by their size, shape, and color may readily be confused with the standard caution 
labels prescribed herein” (sec. 404 (c)). 

These regulations, in short, establish both minimum and maximum standards 
and the prohibition against overgrading as well as undergrading is manifestly 
necessary and desirable. The transportation system of the country might quickly 
be paralyzed should every shipper of every commodity, in order to insure careful 
and expeditious handling and extra protection for his shipment, label his product 
“explosive” or “poison gas,” and thus require the carrier to subject it to the 
rigorous handling and special equipment necessary for such commodities. 

When the Government shipped ammonium nitrate fertilizer in March of 1947, 
it had no choice but to ship it as an oxidizing material, since, in 1944 and 1946, 
the bureau of explosives of the Association of American Railroads, the official 
advisory agency to- the Interstate Commerce Commission to which the Com- 
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mission’s regulations had specifically delegated the duty of ruling upon explosives 
(regulations, sec. 52 (a), 503 (i), pt. I, C (1) and passim), had ruled that 
ammonium nitrate fertilizer was to be classified as ammonium nitrate for trans- 
portation purposes (R. 25373-25374, 25410-25416. See also R. 25399-25403, 
25437). The bureau of explosives was in constant touch with the manufacture 
and shipment of the fertilizer. In 1943, it advised the War Production Board 
that coating of ammonium nitrate did not increase its transportation hazard 
(R. 25308, 25296-25297, 25221). It was full informed on the product here involved 
(R. 25296-25297, 25303, 25378-25397, 25410-25416, 25436-25487, 25439-25462), 
and its inspector visited the plants (R. 9434-9436). 

The acquaintance of the bureau of explosives with coated and conditioned 
ammonium nitrate dates back to July 3, 1909, when it examined a sample of 
coated (3.46 percent oil) ammonium nitrate (R. 25399). Correspondence con- 
cerning coated ammonium nitrate similar to the fertilizer here involved, be- 
tween the War Production Board and the bureau, commenced in 1943 (R. 25296, 
25303), and continued through 1944 (R. 25294, 25295, 25412). On June 23, 1944, 
the bureau’s chief chemist wrote a report entitled “Ammonium Nitrate.” This 
report stated, inter alia (R. 25415): 

“A sample labeled ‘Ammonium Nitrate Fertilizer 6 C 32.5 percent N’ made by the 
Tennessee Valley Authority at Sheffield, Ala., was sent to this laboratory by 
Inspector Respress * * * This mixture is principally ammonium nitrate. It 
was not detonated or ignited by the explosion of a No. 8 electric blasting cap. 
This material has approximately the same hazard as pure ammonium nitrate, 
and is classed as an oxidizing material by the ICC Regulation.” 

This report was transmitted to its inspector on June 27, 1944, with the under- 
standing that he would advise “interested parties” of the results (R. 25416). 
A bureau of explosives report, of January 7, 1946 made to the Board of Under- 
writers of New York on the results of its analyses of another sample of am- 
monium nitrate fertilizer, stated (R. 25436-25437) : 

“For the purposes of transportation the material is classed as an oxidizing 
material under the Interstate Commerce Commission’s regulation * * *. It is 
considered that this material should be handled and stowed with the same pre- 
cautions that apply in handling ammonium nitrate.” 

On January 14, 1946, the Board of Underwriters issued instructions “To All 
Surveyors” that (R. 25438) : 

“The board wishes to advise that the question of the stowage of a commodity 
known as ammonium nitrate fertilizer, has been under discussion, and follow- 
ing exploration, it is recommended that the ammonium nitrate fertilizer be 
treated on the same basis as pure ammonium nitrate, as both of these com- 
modities have approximately the same characteristics. 

“In other words, both are to be treated for transportation purposes as oxidizing 
materials.” 

Universal industry practice was in accord (R. 9439-9440, 13695, 13781). Today, 
despite revision of the regulations after the Texas City explosion, ammonium 
nitrate and ammonium nitrate fertilizer are treated identically in the regula- 
tions as oxidizing materials and not as explosives (49 CFR (1949 ed.) sec. 72.5). 

Detailed requirements for the packaging, marking, and labeling of oxidizing 
materials are set forth in the regulations. Section 183, however, specifically 
exempts ammonium nitrate from those requirements for transportation by rail 
freight when packed in “bags containing not over 200 pounds, net weight, made 
moistureproof, tight against sifting, and of strength not less than bags made 
of 8-ounce burlap.” 

The paper bags used in the shipment of the fertilizer met the requirements of 
the packaging regulations (sec. 423, Appendix—Shipping Container Specification, 
Specification 44-B). 

Inspector White of the bureau of explosives, with authority to investigate to 
determine compliance with the ICC regulations (R. 9435), visited the Nebraska 
and Cornhusker plants in January 1947 (R. 9435-9436), and the Iowa plant on 
April 17, 1947, while they were producing ammonium nitrate fertilizer (R. 9436). 
He testified unequivocally that the fertilizer was not classed as an explosive, 
was properly classed as an oxidizing material by ICC regulations, and was 
packaged and shipped in full accordance with those regulations (R. 9439, 9440, 
9456 ; see also R. 5577-5578). 

Ammonium nitrate and ammonium nitrate fertilizer are not only not a danger- 
ous explosive within the meaning of the regulations but they are also exempt, in 
the circumstances here involved, from the labeling and marking requirements for 
oxidizing materials. The United States, in shipping the material as ammonium 
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nitrate, complied with the labeling and marking requirements and restrictions of 
the administrative body created by Congress to provide for the safe transportation 
in interstate commerce of dangerous materials. 

With respect to notice afforded by the bills of lading, section 417 of the regula- 
tions (49 CFR (1943 Cum. Supp.) ) requires use of the shipping name “ammonium 
nitrate,” as given in the commodity list, and allows a further not inconsistent 
description. The bills of lading from all ordnance plants described the material 
as “Fertilizer compound (manufactured fertilizer)” (R. 20782, 22310), and those 
from the Nebraska ordnance plant, which covered the greater part of the 
fertilizer grade ammonium nitrate in the No. 4 hold of the Grandcamp (see 
infra, footnote 46 and p. 139), contained the further description “Fertilizer grade 
ammonium nitrate” (R. 22131, 9344). The considered judgement of the classi- 
fication committee, prior to Texas City, was that the commodity was properly 
described on the railroad bills of lading, insofar as notice of its character was 
concerned (R. 24221, 24222, 24331, 24548, 24705, 24721, 24734, 24735), and the 
informed opinion of the bureau of explosives was to the same effect. (See 
supra, pp. 84-86; R. 25410-25416, 25437, 9439.) No railroad ever objected to this 
classification (R. 9341, 9344, 9361-9363, 9868-9369). 

Despite claimants’ contrary assertions, private interests were largely instru- 
mental in obtaining the classification of coated ammonium nitrate products for 
rate purposes as a fertilizer. 

On March 1, 1943, a shipment of the similar Hercules Powder Co.’s Herpoco 
was described as “fertilizer compounds n. o. i. b. n., bearing placard of ‘In- 
flAammable’” (R. 27226). For a number of shipments in 1945 and 1946, the 
fertilizer was described merely as “fertilizer compound n. 0. i. b. n.” (R. 27226- 
27227). This classification was maintained (R. 27277, 27281-27283) until an 
inspector from the bureau of explosives insisted that the words “ammonium 
nitrate base’ be added to the description. This ruling was contested by Hercules, 
and in November 1946 these words were dropped from the bills of lading (R. 27216, 
27227). The description “fertilizer compound n. o. i. b. n.” was approved by the 
Western Classification Committee (R. 27229). 

A like product was distributed by the Ashcraft-Wilkinson Co. in 1943 and was 
shipped to Georgia by the Canadian manufacturers. “Fertilizer compound” 
was approved by all the carriers concerned as the appropriate description 
(R. 27216, 27231, 27233-27234). 

A product of the Virgina Caroline Chemical Corp. was ammonium nitrate 
coated with paraffin wax or a similar material and then coated with fuller’s 
earth, limestone, or clay (R. 27268). Its description was approved by the classi- 
fication committees as “fertilizer compound (manufactured fertilizer), n. 0. i. b. n., 
dry” (R. 27270-27271). 

A ruling by the Western Classification Committee in 1946 that ammonium 
nitrate fertilizer was properly classified “fertilizing compound (manufactured 
fertilizer), n. o. i. b. n., dry,” was the direct result of an inquiry by a purchaser 
of the commodity, the Great Western Sugar Co. (R. 27258-27266). The corre- 
spondence indicates clearly that all the rail carriers and the committee were 
thoroughly cognizant of the fact that ammonium nitrate was the principal 
ingredient of the fertilizer and were “fully aware of the character of the com- 
modity” (R. 27261, 27264). The Chilean Nitrate Sales Corp. objected in 1946 
to the classification of FGAN as “fertilizer,” but the classification was not 
changed (R. 27273). 

To the extent that they are applicable to an inland shipper by rail, the Coast 
Guard regulations were similarly satisfied by the United States. These regula- 
tions are generally parallel to and, in fact, incorporate by reference the essential 
features of the Interstate Commerce Commission regulations (46 U. 8S. C., sec. 
170 (7) (a)). See, e. g., 46 C. F. R. (1943 Cum. Supp.), secs. 146.02—-8, 146.02-18, 
146.04-2, 146.05-5, 146.22-1, 146.22-3, 146.22-100. Accordingly, since the ICC 
regulations were satisfied, there was no violation of the Coast Guard regulations. 


2. Everyone who handled the shipment of fertilizer knew it was ammonium 
nitrate, commonly known as an ovidizing material 


In the preceding section, we have discussed the effect of the delegation to the 
Interstate Commerce Commission of sole responsibility for promulgating regula- 
tions respecting the transportation of “explosives and other dangerous ma- 
terials” in interstate commerce, and have shown that the shipments of the 
fertilizer conformed to those requirements. But, in any event, it is clear that 
such notice as is required by the most stringent principles of “shipper’s liability” 
was given in this case. 
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This case does not inyolve a situation where the United States could reasonably 
anticipate that the rail carriers, the consignee, the freight forwarder, the steve- 
doring companies, and the ocean carriers would not inform their employees and 
other interested persons of what they knew—that the fertilizer was basically 
ammonium nitrate (as marked on each bag), a commonly known oxidizing 
material. Rather, the United States knew that every party concerned with the 
transaction was aware that the fertilizer was ammonium nitrate. The United 
States also knew that the parties to the transaction were charged with being 
familiar with the Interstate Commerce Commission and Coast Guard regulations. 

The Coast Guard regulations are binding upon “owners, charterers, agents, 
masters, or persons in charge of vessels subject to the regulations in this part 
and upon all other persons transporting, carrying, conveying, handling, storing, 
or stowing on board such vessels any explosives or other dangerous articles or 
substances * * *” (46 CFR (1943 Cum. Supp.), sec. 146.02-3; see also 146.02-5). 
These regulations expressly provided that ammonium nitrate is an oxidizing 
material and that— 

“Under conditions of exposure to temperatures above 400° F. rapid decomposi- 
tion and ignition may occur with evolution of heat. Under exposure to severe 
shock, detonation is possible although not probable under conditions of transpor- 
tation * * *. Stow separate from all combustible materials, explosives, and 
acids (white label), and well away from chlorates and other nitrates [Classifica- 
tion: Inflammable solids and oxidizing materials. 46C. F. R. (Cum. Supp. 1943), 
sec. 146.22-100, table B].” 

The purpose of these regulations is “to promote safety in the handling * * * 
of explosives or other dangerous articles or substances * * * on board vessels on 
any navigable waters within the limits of the jurisdiction of the United 
States * * * and to make more effective the provisions of the International Con- 
vention for Safety of Life at Sea, 1929, relative to the carriage of dangerous 
goods * * *” (sec. 146.01-1). The regulations define explosives or other danger- 
ous articles and “set forth the provisions under which permitted explosives or 
other dangerous articles or substances * * * may be accepted, handled, stored, 
stowed, or transported on board vessels * * *” (sec. 146.02-1 (a) and (d)). They 
apply “to all vessels, domestic or foreign, regardless of character, tonnage size, 
service and whether self-propelled or not, whether arriving or departing, or 
underway, moored, anchored, aground, or while in drydock * * *” (see. 146.02-2 
(a)). The United States as shipper could not have communicated any signifi- 
cantly different notice than these regulations. 

The United States further knew that each of the persons involved had handled 
hundreds of shipments of the fertilizer prior to this shipment without incident, 
fire, or explosion, and also knew that, as observed by Judge Strum, each bag 
of the fertilizer was “clearly labeled in large letters: FrerrmizeErR—AMMONIUM 
NITRATE—NITROGEN 32.5%” (R. 27812, 21240, 21288, 21790, 21793). There is 
additional conclusive evidence that every party who handled or who was in any 
way connected with this shipment was familiar with the fact that it was 
ammonium nitrate. 

The rail curriers.—The bureau of explosives of the Association of American 
Railroads and the member railroads of that association, including the initial 
and terminal carriers of the Texas City shipments, were fully informed about 
the commodity, including the nature of the coating (R. 25410-25416, 24705, 
25296-25297, 24721, 25303, 25436-35437, 25439-25462, 27426, 37427). Indeed, an 
inspector of the bureau had visited the plants where the fertilizer was being 
manufactured (R. 9434-9436). 

Each of the rail carriers responsible for the transportation of the fertilizer 
had transported vast quantities of ammonium nitrate fertilizer in 1944 and 
1945 for the Commodity Credit Corporation, and also in 1946 when Spencer 
Chemical Co. (the sole parent of Emergency Export Corporation, the inde- 
pendent contractor which had manufactured the fertilizer), the Lion Oil Co. 
(for whom the fertilizer was manufactured), and other companies entered into 
an expanded commercial manufacture of the product. Each of the carriers was 
kept informed by tariffs and circulars issued by practically every ratemaking 
and classification body in the United States, as to the components of, and the 
classification and rate for, this material (R. 9363-9368, 9740-9741, 9742, 24221, 
24223, 24322, 24829, 24331, 24839, 24844, 24483, 24527-24528, 24548, 24631, 24633, 
24649, 24721, 24726, 24734-24736, 254387). 

The rail bills of lading from the Nebraska Ordnance Plant contained the 
description “fertilizer grade, ammonium nitrate.” Mr. J. E. Slaven, assistant 
superintendent of safety of the C. B. & Q. Railroad, the initiating carrier, 
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visited the Nebraska Ordnance Plant in July 1946 (R. 9731), in response to a 
letter from his agent at that plant (R. 9360, 24527), which stated that “the 
ammonium nitrate plant here will be put in production within the next 60 days” 
(R. 9360, 24527). On that inspection trip, Slaven found that “they were about 
to go into the manufacture of ammonium nitrate fertilizer” (R. 9871). Slaven 
knew that ammonium nitrate was classified as an oxidizing material and not 
as an explosive in the Bureau of Explosives tariffs (R. 9732-9733, 9740). Slaven 
made his inspection because he “wanted to find out what this commodity was 
we were going to handle and what we had to do to handle it” (R. 9747), so that 
the railroad could do the proper job (R. 9748). Slaven and two other C. B. & Q. 
representatives “had a conversation with these boys at the plant” about the 
fertilizer and, as Slaven testified, “I was satisfied that we were going to be 
offered a commodity to handle that was not of an explosive nature under the 
classification as such, * * * Satisfied we knew how to handle it; that we had a 
commodity we were prepared to handle properly” (R. 9764; 9774; see also 
R. 9793). In his memorandum report on his inspection, Slaven noted that the 
Emergency Export Corporation was preparing to manufacture ammonium nitrate 
fertilizer, and that “We had conference with the military officers and repre- 
sentatives of the Emergency Export Corporation and a thorough understanding 
prevails on the part of all, including our agent” (R. 24528; see also R. 9404, 
9427). [Emphasis added.] The agent of the initiating carrier (C. B. & Q.) 
advised the chief clerk at the Nebraska plant that the proper classification for 
the ammonium nitrate fertilizer was “Fertilizer compound (manufactured fer- 
tilizer) n. o. i. b. n. dry, in paper bags” (R. 9350, 9336-9337, 9341). 

The warehouseman.—A_ representative of Spencer Chemical Co. explained 
the composition of ammonium nitrate fertilizer to W. H. Sandberg of the Texas 
City Terminal Railway Co., the warehouseman (R, 12578-12581, 12671, 12687; 
see all R. 22063-22065). Sandberg, vice president of the Terminal Railway, 
made the arrangements with J. D. Latta & Co., the French purchaser’s agent, 
for the warehousing and handling of the fertilizer by the Railway company. 
Latta wrote a number of letters to Sandberg, informing him that the commodity 
he was to handle was “ammonium nitrate” (R. 20082, 20052; see also R. 20317). 
Indeed, Sandberg testified at the Coast Guard hearing that he handled ammonium 
nitrate for the Grandcamp (R. 20299)} and that he had “handled thousands of 
tons of this ammonium nitrate” (R. 20304). 

Stevedores and longshoremen.—The Southern Stevedoring Co., owned by Lyke 
Brothers (R. 12972), which was also the operator of the Steamships Highflyer 
and Wilson B. Keene, loaded the Highflyer. Lykes Brothers referred to the 
material indiscriminately as ammonium nitrate, bags ammonium nitrate, or 
ammonium nitrate fertilizer (R. 20101, 20102, 20707, 20200, 20838-20839, 25417; 
see also 2817-2818, 20278). The Suderman Stevedoring Co., which loaded the 
Grandcamp, also called it ammonium nitrate (R. 12127-12128). The longshore- 
men themselves, as well as the stevedores, all had had experience in the handing 
of the material (R. 12413-12414, 12252, 12284-12285, 12482, et seq.). If, indeed, 
the longshoremen believed that the fertilizer had the same properties as flour 
or cement, then their supervisors, who knew quite differently, were incredibly 
remiss in discharging their duties. Coast Guard Regulation 146.02-5 (46 C. F. R. 
(1948 Cum. Supp.) ) provides: “The applicable provisions of the regulations in 
this part shall be observed by * * * (d) all persons engaged in the acceptance, 
handling, stowage, storage or transportation of explosives or other dangerous 
articles or substances, and combustible liquids on board vessels; (e) all 
shippers or carrier of explosives or other dangerous articles or substances, and 
combustible liquids shall instruct their employees relative to the provisions 
of the regulations in this part.” [Italics added. ] 

A Dr. Pacquin in Galveston, Tex., made an analysis of the fertilizer for 
Lykes Brothers in 1944 (R. 2817, 25418). Latta advised Lykes Brothers of the 
chemical ingredients of the fertilizer in 1946 (R. 2817-2818). Lykes Brothers 
had already transported over 200 cargoes of the fertilizer (R. 2824). The wharf 
daily reports of Lykes Brothers for the loading of the fertilized on the Highflyer 
are entitled “Bags ammonium nitrate” (R. 20101, 20102). Further, Lykes 
Brothers knew that fertilizer grade ammonium nitrate was an oxidizing 
material. 

On April 21, 1947, the vice president of Lykes Brothers, West Gulf Division, 
Galveston, Tex., testified before the Coast Guard Board as follows (R. 20378) : 

“Question. Did you make any inquiry as to whether it was inflammable or 
explosive or anything of that kind? 

“Answer. Yes, sir. 
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“Question. What did you find out? 

“Answer. You asked me whether we made any inquiries; we were governed 
by the official information we had that ammonium nitrate is an oxidizing mate- 
rial and requires storage in a compartment by itself in a ship, which we have 
followed according to the regulations of the New York Board of Underwriters.” 

The purchaser.—The French Supply Council was the purchaser of this ferti- 
lizer from the Lion Oil Co. Its agent throughout the transaction was Latta &. 
Co. Latta made arrangements for warehousing the fertilizer while awaiting 
loading at Texas City. It designated the ships aboard which it was loaded and 
supervised the loading abroad the ships by the stevedoring companies. 

Latta & Co. had acted as agent for the French Supply Council in the purchase 
from the Commodity Credit Corporation of large amounts of fertilizer grade 
ammonium nitrate shipped through Texas City in 1944 and 1945, when document- 
ary references to the material described it as “ammonium nitrate” (R. 25626- 
25621, 25573-25583, 25587-25589). Latta’s agent, A. Clark, knew of the rules of the 
New York Board of Underwriters (R. 20215). It is also clear that he knew that 
the fertilizer was ammonium nitrate (R. 20216; see also R. 20215, 20203, 20206). 

The ocean carriers.—The Grandcamp bills of lading were issued by E. S. Binn- 
ings & Co. as agents for the French Line, operator of the vessel (R. 20106 A, 
20341, 20344). Binnings & Co. had handled ammonium nitrate fertilizer since 
January 1947 (R. 20140). These ocean bills of lading described the fertilizer as 
“Ammonium nitrate-oxidizing material” (R. 11865, 20104 A, 20106 C, 20106 F, 
20106 J), indicating conclusively that the operators of the Grandcamp knew the 
material that was being handled for the French Supply Council. And, as shown 
above, Lykes Brothers, operators of the steamships Highflyer and Wilson B. 
Keene, were likewise thoroughly familiar with this material as ammonium ni- 
trate, a commonly known oxidizing material. 

It is plain that if, as claimants suggest, the railroads, the warehouseman, the 
stevedoring companies, the freight forwarder, the owners of the ships, and their 
crews, were all unaware that the fertilizer was dangerous or hazardous and 
thought of it as inert, like flour or cement, they were unbelievably ignorant of the 
well-known qualities of ammonium nitrate, and of the governing ICC and Coast 
Guard Regulations.. The United States was not negligent in failing to antici- 
pate such inordinate ignorance, which in fact did not exist. 


C. PRIOR KNOWLEDGE 


As the preceding section shows, the United States, if a “shipper” or “manu- 
facturer,” was entitled to assume that persons handling the fertilizer at Texas 
City would treat it in accord with its known characteristics, particularly as re- 
vealed in the applicable regulations. It follows that claimants’ charges of negli- 
gence cannot prevail unless they establish that the United States actually had, or 
had reason to have, special knowledge concerning the fertilizer which should have 
impelled it to manufacture the commodity differently, or, if permissible, to give 
greater notice than was required by the regulations. But the fact is that when 
the Government’s employees contracted in 1946 for the manufacture of coated 
ammonium nitrate, a known product, by an experienced manufacturer employing 
tested and established methods, they had no reason to regard the material as a 
dangerous explosive and exercised all due care in adopting procedures for the 
production of the fertilizer. 


1. Nature of claimants’ factual argument 


Claimants attempt to establish in the most general terms that Government 
employees should have known ammonium nitrate to be “dangerous” and “hazard- 
ous.” But ammonium nitrate, coated and uncoated, has long been regarded as a 
dangerous article in both the ICC and Coast Guard regulations. As an oxidizing 
material—its classification under both the ICC and Coast Guard regulations—it 
presented certain hazards in the event of a fire. It was also known to be suscep- 
tible to explosion with great violence but almost impossible to detonate in the 
absence of a great initiating force. These were all characteristics of which every- 
one had notice and which were dealt with in applicable transportation regula- 
tions. To prove negligence, claimants must go further. They must show that 
coated ammonium nitrate is susceptible to spontaneous combustion or explosion 
in the conditions reasonably to be anticipated in transportation or in the hold of 
a ship, and that employees of the Government should have known this. 

For these reasons, so-called warnings of a general character, upon which 
claimants have placed great reliance of the hazards or dangers of the fertilizer, 
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or its hazardous or dangerous quality, cannot be considered to have put the 
Government on any special notice because they are quite as consistent with the 
known characteristics of ammonium nitrate as with any dangers which are 
claimed to have been within the peculiar knowledge of the United States. To 
be pertinent, the warnings would have to distinguish between the significantly 
different types and circumstances of danger. 

A statement of the nature of the evidence and arguments employed by claimants 
will serve to reveal some of the major weaknesses of their factual case: 

(a) To support their argument that coated ammonium nitrate is dangerous, 
they have referred to hazards in the course of manufacturing the fertilizer, 
apparently assuming that these hazards are automatically carried over to the 
final production. This is an obvious non sequitur. A plank is not a dangerous 
instrumentality just because the sawmilling operation may be hazardous, and 
steel is not a hazardous substance because the fabrication of steel is dangerous. 

(b) It has also been argued that the addition of carbonaceous materials in- 
creases the sensitivity or hazard of ammonium nitrate without stating the degree 
of the increase or enhancement, or its significance in the circumstances. No 
distinction is made between the effects of the admixture of explosive carbonaceous 
materials (e. g., nitroglycerine) and the addition of nonexplosive organic sub- 
stances, like the coating used here, although the reference materials cited may 
well be applicable mainly to the former. 

(c) There is frequent general reference to the use of ammonium nitrate in 
explosives as though this renders the ammonium nitrate itself a dangerous ex- 
plosive. The well-recognized fact is, however, that it is only the presence of 
other materiais with ammonium nitrate (e. g., TNT) which renders the product 
a common explosive. Many obviously nonexplosive materials are used as ingre- 
dients of explosives although not explosives themselves and mere use in the 
manufacture of explosives does not show that a material is explosive in itself. 
In like manner, there is reference to the Cairns patent for coating ammonium 
nitrarte as a patent for explosives, with the apparent implication that its use 
for coating fertilizer grade ammonium nitrate rendered the latter an explosive 
material. The patent itself and the record are absolutely clear that the only 
effect of the patented coating is to retard the aborption of water by ammonium 
nitrate (R. 21763-21764). 

(d) On the one hand, claimants stress the known dangerous character of non- 
coated ammonium nitrate and, on the other, they steadfastly declare that nobody 
who handled the fertilizer grade ammonium nitrate after it left the plants (in- 
cluding carriers, stevedoring companies, the warehousemen, and ocean carriers) 
had any inkling as to any dangers, although it was plainly marked “ammonium 
nitrate.” 


2. Information available to Government employees 


Despite the wholesale castigation of the Government—on the basis of asserted 
knowledge acquired after the disaster or contained in proposals or suggestions 
made at some place at some time by some person connected in some way with 
the Government—the record fails to support the charge that, knowing what they 
knew or should have known, the Government’s employees departed in any way 
from their duty of due care. Even “looking back at the mishap with the wisdom 
born of the event” (Cardozo, C. J., in Greene v. Sibley, Lindsay & Curr Co., 257 
N. Y. 190, 192), there was no reason to believe that the fertilizer would explode 
either in the course of rail transportation or abroad the ocean carriers. 

(a) The general views as to explosive characteristics of coated ammonium 
nitrate——There was in 1947—as there probably is even today—no reason for 
officials and employees of the War Department to regard the fertilizer as pre- 
senting hazards beyond those clearly recognized in the ICC and Coast Guard 
regulations. When TVA first considered the production of ammonium nitrate 
fertilizer in 1948, an extensive survey of the available literature was undertaken 
(R. 20940-20972), and the conclusion was reached that no significant hazards 
(other than those generally known) were present (R. 13683, 13412-13413, 1357 
13571). Ordnance, of course, relied heavily upon the TVA findings and 
experience. 

The record amply demonstrates that this fertilizer was simply coated ammo- 
nium nitrate which, although susceptible to detonation in certain circumstances, 
has for over 30 years never been considered an explosive as an article of commerce 
in transportation (R. 4571, 4576, 53899, 7249, 7351, 13693-13697, 13780-13781, 
13828, 14401-14402, 14438, et seq., 14493-14494, 14548, 14550, 14703, 20931-20932, 


20955, 21742, 21768, 25211-25213, 25287-25288). 
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As early as 1924, G. N. Norman, technical director of the Hercules Powder Co., 
a large and experienced manufacturer, stated: “I consider that ammonium 
nitrate is not an explosive by itself. * * * To the best of my knowledge no major 
accident has ever resulted * * * except where other compounds have been 
present, such as TNT or other nitrated organic bodies. Ammonium nitrate, in 
my opinion, does not constitute anything more than a fire hazard when handled 
by itself” (R. 27699). “In combination with other materials,” he went on (ibid.), 
“a sensitive high explosive may be formed, but the same is true of sugar, flour, 
gasoline, and illuminating gas, as well as the hundreds of industrial dusts. * * * 
Yet these materials are not ordinarily considered explosive. * * * Because 
ammonium nitrate is used largely as an ingredient in high explosives, the natural 
tendency is to consider it a high explosive itself. Such a view, in our opinion, is 
entirely erroneous.” 

In 1923 the National Fire Protection Association appointed a committee to 
prepare a table of common hazardous chemicals which would be available for 
use of inspection organizations and municipal departments responsible for the 
safe storage and handling of such materials (R. 27754-27755; see R. 21967). The 
American Chemical Society appointed a similar committee. The two committees, 
collaborating, issued a series of such tables from 1929 through 1944 (R. 21967- 
21968, 27756-27761). Ammonium nitrate was never included in any of the tables. 
A. H. Nuckolis, of the Underwriters’ Laboratories, one of claimants’ principal 
witnesses, was chairman of the National Fire Protection Association’s committee 
for 25 years, including a year after publication of the committee’s table of hazard- 
ous chemicals in 1944, which omitted coated ammonium nitrate fertilizer. No 
amendment was published to the table with respect to the fertilizer at any time 
up to the date of Nuckolls’ retirement as chairman of the committee on Decem- 
ber 31, 1945 (R. 5138, 5196), 8 months after Nuckolls’ final report of April 30, 
1945, to the War Production Board (R. 21522, et seq.) in which, claimants insist, 
he had warned the Government of danger unless he was authorized to make 
further tests on larger scales than had theretofore been undertaken. And at the 
trial Nuckolls conceded that the committee’s table of hazardous chemicals 
“doesn’t include [the fertilizer] even today” (R. 5148; see also R. 21692, 21887-— 
21914). Nuckolis himself recommended in 1927 that ammonium nitrate be not 
included in the NFPA’s list of common hazardous chemicals (R. 21694). 

It has been the general commercial practice for decades to use organic material 
for coating ammonium nitrate similar to that used in the fertilizer (R. 4620, 
4622, 13779-13781, 13799-13800, 21223, 13574, 18694-13696, 14538, 14538-14539, 
20018-20019, 21224, 2644ff.). The Atlas, Lion, and Spencer Cos. all use the 
same type of coating for ammonium nitrate fertilizer (R. 13779-13781, 13799— 
13800, 20018-20019, 20032, 21223-21224). TVA has always used it, following a 
few months of early experiments with other coatings which proved unsatisfactory 
(R. 13676-13679, 13556-13558, 13413-13414, 13573-13574, 13630, 13650-13651, 
25201). Hercules Powder Co. has also used, and continues to use, the coating 
at all of its plants, except for its California plant where it was discontinued, not 
because of any hazard, but because of difficulty of dissolution in California irriga- 
tion canals (R. 13698-13701, 25231, 13711-13712, 13681, 18742-13744, 13438, 13965- 
13696, 13728, 13730-13731). The Du Pont Co., which originally used the coating, 
later abandoned it because of supposed danger in the high-pan stage of the 
manufacturing process, not because of any hazard in the finished product (R. 
21221). 

The organic coating was in fact adapted from a Hercules patent used when 
that company first manufactured ammonium nitrate fertilizer in February 1943. 
While claimants emphasize that the Hercules patent for the coating was originally 
evolved “for blasting explosives’ they necessarily acknowledge that—whether 
for explosives (which require nitroglycerine and DNT or some similar critical 
addition) or for fertilizer—the coating serves only as a moisture-proofing and is 
not itself a means of imparting explosive characteristics to the ammonium 
nitrate (R. 13696, 13781, 14533-14534). The Cairns patent (held by Hereules) 
for coating ammonium nitrate to reduce its tendency to absorb moisture before 
it is mixed with 12% percent nitroglycerine and 1 percent DNT (R. 21763-21764), 
was used in the development of the process for coating the fertilizer. But this 
fact obviously affords no basis for supposing that coating the fertilizer, which 
contains neither of the explosives DNT nor nitroglycerine, gives it explosive 
properties (R. 5032, 138701, 13772-13773, 13776-13777, 14386, 14531, 14533-14534, 
14553, 14711-14712). 

A report by B. T. Christiansen, chief chemist of the Emergency Export Corp., 
dated December 1946, based upon a survey made by the independent contractor in 
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the course of the fertilizer program, points out expressly that “ammonium nitrate 
is not considered explosive under transportation conditions or when stored 
in * * * paper bags, by itself and apart from other explosive substances.” 

Like the coating, paper bags as containers for ammonium nitrate fertilizer have 
been, and still are, in practically universal use (R. 13694-13697, 13781, 14533, 
14535-14536, 14538). Prior to 1948, TVA used burlap with paper lining, but after 
testing further, changed to all paper (R. 13417-13418). The use of paper bags 
is expressly sanctioned by the Interstate Commerce Commission (R. 9436-9440, 
9456, 25374), and Coast Guard regulations authorize shipment of ammonium 
nitrate so packaged (46 C. F. R. (1943 Cum. Supp.) 146.22-100, table E ; 146.05-8). 
The specifications for paper-bagging of the fertilizer (R. 26434-26437) conform 
to applicable Army and Navy regulations (R. 26380-26381) and to the regulations 
of the field director of ammunition plants (R. 23179-23180, 22527), all of which 
were taken from tested TVA specifications (R. 26456-26460). 

The.bureau of explosives of the Association of American Railroads has ruled 
uniformly that coated ammonium nitrate in paper bags is an “oxidizing material” 
rather than an explosive, that it is entirely safe as such for transportation (R. 
25221, 25296-25297, 25303), and is accordingly entitled to the same classification 
as ammonium nitrate in the published tariffs (R. 25373, 25374, 25399-25403, 
25410-25416, 25437). For instance, in reply to an inquiry in 1943, the chief 
inspector of the bureau of explosives of the Association of American Railroads 
advised the War Production Board that no hazard would be created by organic 
coating of ammonium nitrate (R. 25296-25297, 25303). The bureau reiterated 
this ruling, following actual tests of ammonium nitrate fertilizer being manu- 
factured, packed in paper bags, and shipped by the Tennessee Valley Authority, 
stating further that it was properly classified by the Interstate Commerce Com- 
mission merely as an “oxidizing material” (R. 25410-25416). 

It was considered by industry and the National Fire Protection Association 
Committee on Hazardous Chemicals as an oxidizing material as early as 1926 
(R. 5954-5955). The ICC and Coast Guard regulations have treated, and still 
treat, it as such. 

(b) Tests and experience as to explosions.—The general view that the ferti- 
lizer was an oxidizing material but not a dangerous explosive under transpor- 
tation conditions rested upon many years of tests and industrial experience. 
Extensive tests by the Atlas and Du Pont Cos. and by Army Ordinance in 1918 
and 1919 demonstrated that ammonium nitrate, whether alone or in contact with 
many other substances, could not be made to explode by heat except at high 
pressures (D. T. Exs. 742, 743, 744 (not printed) ; see also R. 21705, 21707-27108, 
21711, 21910). In 1922, Fordransperg, a German scientist, reported a large mass 
of ammonium nitrate being involved in an intense fire without detonation (R. 
21647). Professor Sherrick of the Bureau of Mines reported in 1924 that “it 
was not found possible * * * to effect the detonation of’ ammonium nitrate “by 
the application of fire or heat” (R. 21647). In 1943, the Bureau of Mines con- 
firmed the Sherrick tests in a report to TVA (R. 27005, 27008; and see R. 13418— 
13421, 13571-13573, 138636, 18680-13683, 14194-14195, 14267, 14370-14371, 14392- 
14394, 14511-14512), and concluded that coated ammonium nitrate fertilizer 
was no more hazardous than uncoated ammonium nitrate (R. 13576, 25225, 
25229). 

No industrial fire has ever resulted in explosion of this fertilizer. Thus, there 
have been many boxcar fires in which the fertilizer was present, but never an 
explosion, and only the carbonaceous material (e. g., the bags and wax) burned 
(R. 5400, 7252, 13429-13430, 18688, 14321-14322, 14764, 14877-14880, 21741, 
21866, 23189-23192). The evidence contains repeated examples of fires involving 
hundreds of tons of accumulated ammonium nitrate which burned themselves 
out without explosion (R. 14821-14822, 14462, 15184, 21864, 21867; see fn. 64). 
In 1920, the steamship Hallfried burned in New York Harbor. She was loaded 
with 2,000 tons of ammonium nitrate in paraffin-lined wooden kegs or wooden 
dunnage, mixed with a considerable quantity of newsprint and other carbona- 
ceous matter. When water was thrown on the blazing incandescent mass, there 
were steam explosions. Efforts to extinguish the fire were abandoned, and the 
fire burned itself out as the vessel lay intact on an East River mud flat to which 
she had been towed. No part of the ammonium nitrate exploded (R. 21705, 
21864, 15184, 15194, 27701 ; see also R. 5531-5534, 14462, 14763). 

Several hundred tons of melted fertilizer (destined for the Grandcamp) re- 
mained intact in one of the Texas City wharf warehouses after the fire (R. 15175- 
15176, 21866, 21897, 21910; and see R. 13782-13783, 14541, 20718-20719, 21801 
(fig. 1), 21822 (fig. 41)). It was, in fact, conceded by claimants’ witness 
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Nuckolls that the recorded history of the subject contains not a single reference 
to fire alone as the cause of explosion of coated or uncoated ammonium nitrate 
(R. 5187; and see R. 21591-21592, 13697-13700, 14256, 14394, 21102, 21646-21647, 
21700). 

No heat tests, either before or since the Texas City disaster, in the absence of 
admixture of such elements as TNT, nitroglycerine, or sulfur, or of confinement 
under extreme pressures (R. 13569, 13734-13736, 13820-13821, 14244-14245, 14252, 
14267-14268, 14292-14298, 14357, 14367, 14451, 14453, 14522-14523, 14566, 14570, 
14613, 14724-14725, 14730-14731, 14856, 14965, 21827-21829, 21840-21841, 21917, 
et seq.), have ever produced detonation of the fertilizer (R. 13430, 13442-13443, 
13679-13680, 13688-13689, 13697, 138700, 14267-14269, 14286, 14292, 14299, 14354, 
14889-14394, 14418-14419, 14524, 14541, 14616, 14641, 14740-14741, 14866, 14872, 
et seq., 14935-14936) . 

Tests by the Bureau of Mines of the Department of Interior have demon- 
strated that coated ammonium nitrate could not be exploded by oxyhydrogen 
flame and reacting thermite at 5,500° F. (R. 22106, 25228; and see R. 13573, 
13682-13683, 14370-14374, 14376, 14886-14887, 14890-14891, 6381-6382). The 
maximum temperature produced by burning of the fertilizer’s coating or paper 
bagging could not even begin to approach the high temperatures of these tests 
(R. 14885-14891, 14370-14374). 

The Bureau of Mines and Resources of Canada reported to TVA and others 
in 1943 that their explosions research chemist had been unable to produce 
detonation in coated ammonium nitrate in paper bags, even with charges of 
dynamite, the result being a mere scattering of the nitrate (R. 25211, 21749, 
25669, 25674, 27005-27008, 22105-22106, 13684, 13425, 25214). 

The argument has been made that “extreme hazard” was involved in the use of 
the organic coating by reference to letters from the Hercules, Du Pont, and Atlas 
companies in response to a letter of March 9, 1944, from the Ordnance Safety 
Branch making inquiry as to the application of the coating. Examination of these 
letters reveals, however, that they refer solely and precisely to dangers involved 
in applying the coating at excessive temperatures in the graining kettles—that 
is, to possible hazards in the manufacturing process, not to any hazards in the 
finished product due to the coating. Moreover, and most significantly, claimants 
omit from this discussion the most elaborate and detailed response received by 
Ordnance in answer to its inquiry, the letter from the Trojan Powder Co. (R. 
21224-21226). This response contained the following strikingly pertinent 
passages : 

“2. A mixture consisting of 1 part of petrolatum, 2 parts of rosin and 1 part 
of paraffin is a well-recognized and much-used coating composition for ammonium 
nitrate, and this mixture (including slight modifications in the composition as 
above stated), has been used in industry for many years, and without anyone 
having any doubt as to its representing a quite satisfactory mixture for the 
intended purpose. 

“3. The temperature at which the mixture is applied to the grained ammonium 
nitrate, and the amount to be used as coating agent, is substantially as stated 
in your letter. At different plants both the amount of the coating material added 
and the temperature at which it is added may of course vary somewhat, but in 
general the figures stated in your letter represent a correct statement of what 
might be called average usage. 

“4. I regard the mixture of the composition as above stated, and the amount 
and temperature of addition, also as above stated, to represent so “time-tested” 
a procedure as to be open to no suspicion of unusual hazard. It has been in use 
for more than 30 years, in many plants, and in the absence of other conditions, 
should not be regarded as representing other than normal coating procedure. 

* * * * ca x = 

“7. The Trojan Powder Co. does not use the petrolatum-rosin-paraffin compo- 
sition as above described, as we prefer the sodium silicate coating as covered by 
our United States patent * * *. This does not mean, however, that we regard 
the petrolatum-rosin-paraffin coating as being either unsatisfactory or hazardous, 
or its use as being subject to criticism.” 

Through all the widespread use of the organic coating, no explosions from fire 
have ever occurred during shipment, transportation, or storage—as we have 
shown. It is no surprise, then, that the almost universal opinion of the experts, 
in direct conflict with claimants’ assertion, is that the coating renders the fer- 
tilizer no more hazardous, as a practical matter, than “straight ammonium nitrate 
without any conditioning treatment” (R. 13576). The Hercules Powder Co., 


78228—56——14 








206 TEXAS CITY CLAIMS ACT 


which had originally developed the coating (R. 21763) “considered that this 
decreases any possible hazards from explosion” (R. 13681; and see R. 13573, 
25674, 26124, 14411, 21569, 4821, 4940, 25303, 25666, 5046). References to in- 
creases in sensitivity through the admixture of carbonaceous materials do not 
contradict this conclusion, for there is virtually nothing to show that the asserted 
increase from coating would have any practical significance whatever. It is a 
startling suggestion that the Government employees should have been expected 
to know of and accept the almost nonexistent belief that the coating was danger- 
ous, and should therefore have changed the practice of the industry upon the 
expertise of which they were forced to rely for the urgent task they confronted. 

Against the universal view and experience of the industry and the experts the* 
fire alone cannot cause explosion, claimants offered the equivocal testimony of 
Dr. Melvin A. Cook, professor in theoretical metallurgy at the University of Utah 
(R. 13048). Dr. Cook appeared to believe that it is possible to detonate coated 
or uncoated ammonium nitrate, pure or mixed with carbonaceous materials, by 
heat alone (R. 18160-13161), but his testimony was unsupported by tests, the- 
oretical analysis, or observation. The tests he made were not by heat or fire alone 
but by detonators (R. 13136, 13176-13177, 13245-13246). 

Claimants also relied upon the deposition of A. H. Nuckolls, consulting chemist 
to the Underwriters’ Laboratories of Chicago, who had conducted tests as to the 
explosive qualities of ammonium nitrate fertilizer in 1944 for the War Production 
Board (R. 21495, 21505), as showing that the United States had been forewarned 
of the events at Texas City. Although these tests produced nothing which had 
not been known before, Nuckulls recommended that the contract, under further 
governmental appropriations, be extended for further tests in application to 
larger masses of the commodity to determine whether the same principles would 
govern explosive factors in such masses (R. 21576-21577, 21584, 25247-25252). 
His recommendation was for application of the tests to a mass 6 by 6 by 4 feet, or 
a total of 8 tons, reinforced by sandbags (R. 21493)—a mass not even approach- 
ing actual conditions in a boxear or in the hold of a vessel. The War Production 
Board did not extend the contract for Nuckolls to make the further tests he 
proposed (R. 21598). The Board concluded that his tests (R. 21522 et seq., 
25233-25252) had added nothing to existing knowledge regarding the fertilizer 
(R. 20924-20935, 14731, 20931-20932). Other scientists agreed that his report 
brought to light nothing new or significant (R. 13598, 13686, 13685-13688, 14299— 
14800, 14474-14475, 25253-25257). And though claimants have suggested that, 
on the basis of his unenlightening tests, ‘‘Nuckolls foresaw the possibility of a 
Texas City,” the suggestion is strikingly answered by the fact that the National 
Fire Protection Association’s committee on hazardous materials, of which this 
same Nuckolls was chairman until December 31, 1945 (considerably after his 
tests for the WPB), continued and continues to omit coated ammonium nitrate 
fertilizer from its list of hazardous chemicals. 

Nuckolls’ suspicions (R. 5092-5093, 5095, 5099) found equivocal support in 
conjectures by Drs. Kistiakowsky (R. 15098-15105, 15108-15109) and Cook (R. 
13129-13141, 18254-13255, 13372), and in the theorems of Berthelot (R. 22005, 
©7713, 27717). As we show immediately below, these suppositions scarcely rise 
to the status of “knowledge” which the Government’s employees, before Texas 
City, were bound to have and apply, contrary to the uniform results of extensive 
tests and the tried views of the industry’s experts. 

Claimants also have argued that tests made since the Texas City disaster have 
revealed properties of the fertilizer which, if developed and taken into account 
prior to the disaster, might have avoided it (R. 3344). The record makes it 
clear, however, that all the knowledge prior to Texas City concerning the nature 
of this type of ammonium nitrate under any foreseeable conditions of transpor- 
tation showed that it was nonexplosive. Bureau of Explosives tests on coated 
ammonium nitrate were made as early as 1909 (R. 25399). Further tests were 
conducted in 1910, 1911, and 1930 (R. 14888-14892, 26107, et seq.). Ordnance, 
Du Pont, and Atlas tests were conducted in 1918-19. Professor Sherrick, of 
the Bureau of Mines, made his tests in 1924 (R. 21781), and the Bureau confirmed 
his results to TVA in 19483 (R. 27005). In 1920, Nuckolls tested ammonium 
nitrate mixed with finely ground sawdust, and discovered no hazard (R. 25271). 
Nuckolls completed his WPB tests in 1944 (R. 25247-25252). And see Bureau 
of Mines Report No. 29 (R. 21183 et seq., 21969 et seq.). The published Bureau 
of Explosives report to the Board of Underwriters of New York (1945-56) is 
to the same effect as all prior ones (R. 25437). And this knowledge was 
grounded firmly in recorded shipments of hundreds of thousands of tons of the 





TEXAS CITY CLAIMS ACT 207 


material with no mishap to give the slightest warning that reasonably expect- 
able handling could lead to disaster. 

Nor was anything developed in subsequent tests which was not known as a 
result of prior reports, except that the fertilizer would detonate under extra- 
ordinary conditions of heat and high pressure. These tests have shown that 
only under extreme pressures of 2,000 to 3,000 pounds per square inch—pres- 
sures which could only be attained with a Shelby tubing developed specially for 
testing (R. 26301-26304; see also R. 14499)—could heat produce explosion of 
the fertilizer (R. 14892-14893, 26285, 26337, 26341). Tests have also shown 
that, when chopped or shredded paper bagging is mixed carefully with the fer- 
tilizer, it can be made to explode, under pressures of 250 to 300 pounds per 
square inch, when heat is applied (R. 14893, 26285, 26337, 26341). 

However, this pressure is many times that which would be experienced in 
commercial storage or transportation, or storage in the hold of a vessel. Mr. 
Rinkenbach, the Assistant Chief of the Technical Division of Picatinny Arsenal 
(R. 14836), stated that even “if it had been known [prior to Texac City] that 
a minimum pressure of 200 pounds per square inch was required to cause explo- 
sion of a cargo of FGAN * * * we could not envision the hold of a vessel with 
large hatches, with ventilators, building up a confinement equal to a pressure 
equal to 200 pounds per square inch or more” (R. 14928). 

The report of the Picatinny tests at Aberdeen Proving Grounds, following the 
disaster, indicated that by placing bagged fertilizer in unvented 12,000-pound 
bomb casings and using fire in auxiliary bombs containing mixed fertilizer 
and paper, detonation might be produced at comparatively low hypothetically 
“calculated pressures” (R. 14693-14695, 23566, 23552). However, a vested 
bomb did not detonate (R. 23552) but burned for over 3 hours. 

It has long been known that ammonium nitrate could be forced to detonate by 
explosion of a large extrinsic force within a solid or closely confined mass of the 
fertilizer. At Oppau, Germany, such an explosion occurred in 1922 when a solid 
mass of ammonium nitrate and ammonium sulfate exploded while being broken 
up for transportation and use by one of a series of thousands of dynamite charges 
(R, 21864). Detonation was also effected by the repeated hurling of high 
explosives from an ordnance fire into a molten mass of ammonium nitrate at 
the Morgan Ordnance Depot, N. J., in 1918 (R. 14167-14168, 14256-14258, 14770— 
14771, 14877-14880, 21863-21864, 21705-21706, 7253-7254). 

The record leaves no doubt, however, that the highly idealized combinations 
of experimental conditions in the tests following the Texas City disaster could 
not be approached in any foreseeable circumstances of handling or transporting 
the fertilizer. In the case of the Grandcamp, for example, there were only some 
400 tons of fertilizer on either side of the shaft tunnel in the vessel’s No. 4 hold 
(R. 12356-12357, 20809, 21812). The hatch covers were off. Cargo battens and 
dunnage allowed ventilation around the stow (R. 12097, 12229-12230, 14298— 
14299, 15249-15250, 15278-15280). The shape of the bags themselves, and the 
spaces between the granules, were conducive to escape of gas pressures. Accord- 
ingly, under foreseeable circumstances of transportation, there could not con- 
ceivably have been more than a few pounds of pressure per square inch on even 
the bottom tiers of the stow, and there was no reason to anticipate that coated 
ammonium nitrate in bags would create an explosive hazard. 

The record affords no substantial basis, in short, for rejecting the view, still 
generally held today, that fire alone will not cause explosion of the fertilizer, 
and that the additional factor of pressure and confinement was not foreseeable 
in the course of transportation. Far more conclusively, however, the record 
refutes the claim that the Government officials responsible for undertaking the 
fertilizer program should somehow have anticipated such an explosion from a 
fire aboard ship, despite the results of long industrial experience and the uniform 
conclusions of industrial experts. 

Among the experts who testified that ammonium nitrate fertilizer presented 
no explosive hazard in transportation are: Copson (R. 13665), P. Miller (R. 
13680, 13687-13688), Bennett (R. 13697-13698, 13700, 13744, 13747, 13777), Lewis 
(R. 5573), Chase (R. 13786, 13820), Innskeep (R. 14541), Kaffke (R. 14267- 
14268), Allison (R. 14614-14616), Rinkenbach (R. 14854—-14856, 14858-14860, 
1472-14878), A. Miller (R. 13442-13448, 13428-13430), Taylor (R. 14393-14304). 

(c) Knowledge as to spontaneous combustion.—Still less substantial are the 
allegations that ammonium nitrate fertilizer is likely to ignite spontaneously in 
the hold of a vessel and that the Government’s employees should have known 
this. For a weighty cumulation of experience, and the circumtances surrounding 
the fire at Texas City, refute the theory of spontaneous combustion. 
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Although the ICC regulations have a separate classification which includes: 
commodities susceptible to spontaneous ignition, coated ammonium nitrate is 
not so classified. The Bureau of Mines and Resources of the Canadian Gov- 
ernment reported to TVA and others in 1943 that its tests demonstrated that 
coated ammonium nitrate would not ignite spontaneously even at sustained 
high temperatures under conditions allowing no loss of heat over extended 
periods (R. 13682-13684, 25209-25214, 25664-25674). The bureau of explosives. 
of the Association of American Railroads reported unequivocally that the fer- 
tilizer “is not subject to spontaneous heating” (R. 27185). This report super- 
seded previous letters from the Bureau’s chief inspector in which the possi- 
bility of spontaneous heating had been suggested (R. 21408, 22765). Similarly 
tests by claimants’ witness Nuckolls in 1920 led to the same conclusion, and his 
own statement attests that he knew of no evidence which would indicate that 
spontaneous combustion occurs in coated ammonium nitrate (R. 5192-5193, 25282; 
see also R. 21047). 

Testifying for claimants, Dr. Kistiakowsky propounded a theory that a mass 
of bagged fertilizer in a sphere 23% feet in diameter, if maintained at a tem- 
perature of 230° F., sustained uniformly throughout the mass under laboratory 
conditions, might possibly ignite spontaneously in 1% days (R. 15239-15243, 
20878). But he testified that any variation in the shape or temperature in any 
part of the mass would change his computations (R. 15233-15234, 15236). 

However, actual tests conducted by him on small quantities of the fertilizer 
mixed with 4 to 10 percent of shredded paper bagging, which he stated would 
make the material heat 25 times faster than coated ammonium nitrate in bags, 
showed no spontaneous combustion when kept at 194° for 100 hours and 230° 
for 3 days (R. 15223-15225, 15217-15220). Picatinny tests were to the same 
effect (R. 21048, 21047, 26127). It was not until the oven temperatures were 
raised to “the range of 270°-310° F. [that] samples ignited” (IR. 20870). 

Because the fertilizer in the No. 4 hold of the Grandcamp was stacked less 
than 10 feet high (R. 12098, 12127, 12231, 12241, 12298, 12355), as well as be- 
cause of the shaft tunnel running through the hold (R. 12356-12357), this 
theory of spontaneous ignition even at 230° is obviously unrelated to the cir- 
cumstances of this case. Nevertheless, it is this theory (R. 15240), entailing 
a uniform temperature exceeding the boiling point of water, which claimants 
suggest to explain combustion of fertilizer which had been shipped by rail 
in the cold of winter and loaded manually (and sat upon, R. 12371) by long- 
shoremen. 

The fertilizer in the No. 4 held of the Grandcamp had been en route in boxcars 
and warehoused in 40-ton lots for 3 weeks or longer prior to the fire (R. 27469, 
et seq.). The fertilizer was shipped in winter from Iowa and Nebraska. The 
temperature at the Nebraska plant remained below or close to freezing between 
January and April (R. 6921). The warehouse at Texas City was cold (R. 
11764) ; and by the time the fertilizer was being moved onto the ship it was 
so close to air temperature that the longshoremen “never did take notice” (R. 
12378, 12419). The Highflyer was actually loaded about a week before the fire 
was discovered on the Grandcamp. All of this would certainly seem to negative 
the relevance of theories of spontaneous ignition. 

With the exception of Drs. Cook and Kistiakowsky, whose opinions were en- 
tirely theoretical and based on “what the calculations say” on the basis of ‘‘in- 
evitably idealized assumptions” (R. 15233), the experts agreed with the witness 
Carl A. Taylor, analytical chemist at the Bureau of Mines, and analytical 
and chief chemist in private industry for 38 years, retired in 1949 (R. 14380-— 
14385). In answer to a question as to ‘the probability and the possibility of 
spontaneous ignition” in a “mass of bagged fertilizer-grade ammonium nitrate,” 
he replied: ‘‘That condition could not exist. You are picturing to me what is an 
impossible condition” (R. 14506; and see R. 5192-5193, 13576, 13683-13684, 
13814, 21048, 21105, 25209-25210, 25282, 25664-25674, 27185.) These tested con- 
clusions, pitted against theories which could have had no application to the 
facts at Texas City, left no basis for the claim that the fertilizer had spon- 
taneously ignited—much less for the contention that the Government should 
have forseen and guarded against a danger of such ignition. 

On the basis of an evaluation of available scientific literature, the reports of 
tests and experiments, and the long experience of industry, it was reasonable 
to assume that coated amonium nitrate in paper bags presented no transporta- 
tion hazards beyond those generally known. Certainly, the available informa- 
tion, with respect to which the Government had no monopoly, did not render it 
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negligent for Ordnance in 1946, faced with an emergency fertilizer need, to 
follow established industry practices and to comply with the rulings of the 
Interstate Commerce Commission, the Coast Guard, and the bureau of ex- 
plosives of the Association of American Railroads, respecting the transporta- 
tion of ammonium nitrate fertilizer. 


D. ALLEGED NEGLIGENCE IN MANUFACTURE 


1. Bagging temperatures 


Related to the theory of spontaneous ignition is the argument that the fer- 
tilizer was bagged at too high temperatures. But, bearing in mind that even this 
theory requires temperatures of at least 230° F. throughout, it is clear that this 
assertion has no weight. 

Thirteen boxcar loads (555 tons) of the 22 boxcars (909 tons) of fertilizer 
which was loaded in the No. 4 hold of the Grandcamp came from the Nebraska 
Ordnance Plant (R. 27472, 20064E, 20064F). The record shows that the highest 
temperature at which any of this fertilizer was bagged was 178° F., while the 
average was 158.5° F. (R. 27470, et seq., 20064F, 27009, 27012, 27013, 27020, 
27021, 27022, 27024, 27027, 27028, 27029, 27030, 27034, 37039). While the record 
contains some evidence that there was, at times, at some of the plants, some 
bagging at high temperatures, when this occurred the bags were set aside to 
cool before packaging was completed; and there is no evidence that any such 
bags were shipped to Texas City (R. 6144, 6146-6147, 7064-7065, 8136-8137, 
8291-8297, 3873-3877, 8413). 

Of the remaining fertilizer loaded into the No. 4 hold, 6 boxcars were from 
the Iowa Ordnance Plant (R. 27473) and 3 from Cornhusker (R. 27475). 
Bagging temperatures for this fertilizer are not in evidence, but temperature 
records and bagging practices for closely related periods at the three plants 
reinforce the conclusion that all the fertilizer in the hold was considerably 
cooler than the 230° required for self-ignition. 

The 6 boxcar loads for the Grandcamp were shipped from the Iowa plant 
on March 26, 27, and 28, 1947 (R. 27473). Bagging temperatures at the Iowa 
plant for a period beginning on April 6, 1947 (R. 22283, et seq.) show a plant 
practice of not loading fertilizer at a temperature above 200° F. Where the 
bagging temperature was found to be higher, the bags were set aside unti] the 
fertilizer cooled to approximately 190° F. or lower before sewing and loading 
(R. 6326, 6327, 22299-22300, 22289-22290, 22292-22293). For the week of April 
6-12, 1947, the earliest week for which the record contains temperature reports, 
the bagging temperatures at the Iowa plant averaged 176° F. (R. 22283-22301). 
Temperatures at times exceeded 200° but the reports show that, in’ accordance 
with the established practice, these bags were not loaded onto boxcars until 
they had cooled (R. 22296-22297). Bagging temperatures recorded by Corn- 
husker Ordnance Plant for the week April 2-8, 1947, show an average of 180°, 
ranging from a low of 120° to a high of 202° (D. T. 1291, not printed). 

Nor was it accidental that the actual bagging temperatures were well below 
those which, on claimants’ own theories, would be hazardous. The record is 
clear that, long before the Texas City disaster, maximum (not average) bagging 
temperatures were fixed by the standard operating procedures under which the 
plants operated at 210° F., reduced in March 1947 to 200° F. (R. 6120, 6283-6284, 
6425, 6871-6873, 8247-8248, 8297-8298, 8316, 8321, 8369, 8373-8377) . 

The record further demonstrates that when the fertilizer reached Texas City 
it was markedly cooler than the temperature at which it was bagged. Fer- 
tilizer bagged for test purposes at an average temperature of 211° F. grew 
cooler and not hotter as it stood in a boxcar (R. 21307). In the test, 80,000 
pounds of fertilizer, bagged at an average temperature of 211° F., were placed 
in a boxcar which was closed and placed on a siding for a week (R. 21303). 
‘The average temperature of the air on the outside of the car was 69° F. (R. 
21309). Instead of becoming hotter, the fertilizer in the car cooled at an 
average rate of 50° F. per week (R. 21307). The very tests claimants relied 
on to show an exothermic reaction in the material, also demonstrated that 
fertilizer bagged at 220° F. and loaded in boxcars cooled to 100° F. in 5 days 
(R. 23147-23148). 

It becomes obvious in the light of these facts that the contention that excessive 
bagging temperature may have caused the fire and explosion is baseless. As 
we have shown, the fertilizer was bagged at temperatures which, on claimants’ 
own “idealized” assumptions, were perfectly safe. Between the plants and 
Texas City, moving through cold to at least cool temperatures, it could’ only 
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have become cooler, not hotter. The suggestion that “spontaneous combustion” 
should be found to have caused the fire—and not, for example, the smoking 
of longshoremen at Texas City (R. 20677, 21824, 21831) which was proved, is 
compounded of the sheerest speculation built upon a theory which has no 
application to the present facts. 

Claimants’ witness, Dr. Cook, expressed the opinion (R. 13098) that the fire 
could have started by spontaneous ignition if the fertilizer had been bagged 
at temperatures of 190° to 250° F., which the record shows was not the case. 
Dr. Kistiakowsky, claimants’ principal expert, testified: “I do not say that it 
was a spontaneous ignition * * *.” I do not have an opinion on how that truly 
happened” (R. 15282-15283). 


2. Contamination 

It has also been charged that the United States negligently permitted foreign 
substances to contaminate the fertilizer during manufacture, “thus rendering it 
more susceptible to fire and/or explosion * * *.” Assuming for the moment 
that the factual finding of contamination is supported by the record, it certainly 
is not contended that the Government’s specifications for the fertilizer envisaged 
such contamination. Nor can it be contended that the employees at the plants 
were Government employees, so as to make the United States liable for any of 
their negligent or wrongful acts. In the circumstances, there can be no basis in 
the charge of contamination for imposing liability upon the United States. 

But the charge is, in any event, unsupported by the record. Evidence of 
ordnance plant manufacture of ammonium nitrate fertilizer, in general, discloses 
that in the summertime insects occasionally fell into the high pans (R. 6971, 
6974, 6979, 7002, 7072-7073, 7075, 7714, 7136-7145, 7146, 7167); that flakes of 
rubber or dry paint were found in the ammonium nitrate liquor from time to 
time (R. 6893, 7099, 7114, 7131-7132, 7138, 7146, 7172, 7182-7183) ; that, on rare 
occasions, a few drops of oil fell into the graining kettles (R. 7133-7134, 7152) ; 
and that one witness had “heard that they found a shotgun shell in there” 
(R. 6942). The records show, however, that all such contaminating matter was 
filtered out; such matter, together with any spillage, was taken to a burning 
ground and destroyed; and minute care was taken to be certain that the bags 
of fertilizer were free of “any impurities” (R. 14327; and see R. 6172, 6436, 
6989, 7062, 7125, 22515-22517). Thus, checks from February 15 through April 
30, 1947, at the Nebraska ordnance plant showed that the fertilizer conformed 
uniformly to the specifications, which, of course, excluded impurities (R. 22311-— 
22325, 22326-22351, 22359-22389, 22391-22396P). Well over half the fertilizer 
in the No. 4 hold of the Grandcamp came from the Nebraska plant. 

Most of the workmen at the plants testified that they had never seen any 
foreign material in the fertilizer at any stage of manufacture (R. 6890-6893, 
6900-6901, 6920, 6953, 6983-6984, 6987, 6997, 7006-7007, 7016, 7023, 7030-7031, 
7037, 7048, 7052, 7057, T7070, 7121) ; and the record contains no evidence at all 
of any contamination, at the plant, of fertilizer shipped to Texas City. 

Claimants also argue that bags of fertilizer arrived at their destination charred 
and broken as a result of bagging at high tempertures and seek to charge the 
United States with negligence on the ground that workmen at Texas City (who 
were not Government employees), in rebagging broken bags, swept pieces of bag 
in with the fertilizer. But the evidence shows this problem to have been of rela- 
tively slight proportions, constantly decreased through improved techniques. 
Thus, claimants’ witness, Sandberg, of the Texas City Terminal Railway Co. 
(a claimant), testified that the number of broken bags averaged from 4 to 12 
per boxcar—or from % to 1% percent (R. 12628-12629). When it is recognized 
that much, if not all, of the expectable breakage of the paper bags was due to 
matters wholly unrelated to bagging temperatures—e. g., nails in boxcars, errors 
in sewing the bags, or careless unloading (R. 21367, 21638, 21369, 22064)—this 
breakage figure is singularly unimpressive. Similarly, a series of reports cover- 
ing the period October through December 1946 show the superficially startling 
figure 11,000 as the total of breken bags received for shipment at Gulfport, Miss. 
But this figure is the number of broken bags out of a total of over 570,000 covered 
by the reports—or less than 2 percent—and is again heavily weighted by break- 
age from causes other than heat (R. 21363-21365). 

The evidence showed, moreover, not only that many reports of burnt bags were 
erroneous (R. 22063), but that these reports were carefully investigated and 
that steps were taken to remedy the causes of breakage. 

In response to a complaint of charred bags, Christensen, the manufacturer’s 
representative, inspected the fertilizer at Texas City in March 1947, in the com- 
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pany of A. Clark of J. D. Latta & Co., agent for the Frence Supply Council. 
According to Christensen’s report at the time of the investigation (R. 22063- 
22065), Clark expressed his “surprise to find the bags arriving in excellent con- 
dition and that damaged bags were few and far between.” He “was apologetic 
for having taken another man’s word for ‘burned’ bags when such was not the 
case.” Mr. Christensen, also talked with J. C. Franklin, foreman of the unloading 
crew for the Texas City Terminal Railway, who stated that “at no time this year 
had he received any material which was more than warm to the touch when the 
car was opened. He could not account for the report of burned bags, although 
one car had contained a lot of damaged bags, they were not burnt.” Mr. Sand- 
berg of the Texas City Terminal Railway and Mr. Clark were “pleased to have 
had the inspection of the bags made and were very sorry that the erroneous 
report of burned bags had been sent out but were happy to discover that the 
report was an error” (R. 22063-22065). By the time of the Texas City disaster, 
breakage had been reduced below one-tenth of 1 percent (R. 4635, 8450, 22063- 
22065). And as to the fertilizer involved in this case, Lykes Bros. wharf re 
ports show that, of 21,000 bags received for loading abroad the Highflyer, only 5 
were broken (R. 20838-20839). 

It is also noteworthy in this connection that claimants’ witness Sandberg, vice 
president and later president of the Terminal Railway Co., when asked whether 
he had instructions against sweeping pieces of bags into the fertilizer, answered: 
“We didn’t put the paper * * * in the bag. * * * Of course, there may have 
been some small particle of the bag that would get in there, but it was negligible” 
(R. 12680; see also R. 12286-12287, 12471). The stevedores never loaded broken 
bags (R. 12088-12089, 12130). The Texas City terminal had instructed the 
longshoremen to “be cautious and not to break” the bags (R. 11747, 11754). 

What is decisive, finally, is that, despite the various charges of contamination 
for which no Government employee was responsible in any event, the record 
sharply refutes the suggestion that the fertilizer involved in the Texas City 
disaster was in fact contaminated. Immediately after the disaster, bags of 
fertilizer taken intact from the wharf were tested by the Bureau of Standards 
(R. 20815-20816) the Department of Agriculture (R. 20817 et seq.), the Bureau 
of Mines (R. 20827, 21803-21804, 21918-21920), and the Bureau of Explosives 
of the Association of American Railroads (R. 20828-20836). All found “that the 
ammonium nitrate fertilizer is free from any contaminating material” (R. 21101, 
21836). These findings were concededly confirmed by the Underwriters’ Labora- 
tories tests on bags of the same material also salvaged from the wharf (R. 
24656-24657). They found “no suspicions of impurities in it” (R. 5252). Fur- 
thermore, samples of the fertilizer from each car shipped to Texas City for load- 
ing aboard the steamships Grandcamp and Highflyer were retained at the ord- 
nance plants of manufacture. These, too, were tested and found to be free 
from impurities or contamination of any kind (R. 5926-5927, 8257, 8260, 8955, 
21984, et seq. ; 22311 et seq. ; 22391 et seq.). 


E. REASONABLE CARE AND CAUSATION 


We have reviewed at length the respects in which employees of the United 
States are alleged to have been negligent. Overriding the numerous charges is 
the fact, clearly established by the record, that the manufacture, packaging, and 
shipment of the fertilizer for the United States were in strict accord with 
accepted standards and the universal custom of the trade, established and 
observed throughout the ammonium nitrate fertilizer industry at the time of the 
Texas City disaster. Prior to this time, vast quantities of the fertilizer had 
been manufactured, packaged, and shipped, exactly as it was through Texas City 
in April 1947, by TVA and private chemical companies. On claimants’ theories— 
of spontaneous combustion, dangerous explosive, improper bagging and coating, 
contamination—most, or at least many, of these shipments should have ended 
in explosions. Yet hundreds of cargoes had been transported without fire or 
detonation (R. 13694-13695, 13697, 13699, 13779-13783, 14532-14533, 14536- 
14538). 

Although subsequent events cannot affect the standard of care applicable 
when the disaster occurred, it is significant that, after most comprehensive study 
and research into the technical aspects of the disaster, the fertilizer still cannot 
be shipped as an explosive. The Interstate Commerce Commission regulations in 
late 1947 discontinued the exemption of the fertilizer from the requirement of 
placards on cars, and yellow labels on bags, applicable to oxidizing material, and 
the Coast Guard regulations limited permissible ports of export. But it can be 
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emphasized again that, despite claimants’ great stress on the difference between 
pure ammonium nitrate and the coated ammonium nitrate used as fertilizer, the 
Interstate Commerce Commission regulations, which added ammonium nitrate 
fertilizer to its commodity list in 1947, as well as the Coast Guard regulations, 
classify it as an oxidizing material (not an explosive), and still require that it 
be handled exactly the same as pure ammonium nitrate. 

The evidence refutes in detail every suggestion of a defect in the manufacture 
and shipment of the fertilizer. But more fundamental is the failure to show that, 
if there was any such defect, it was one for which the Government’s employees 
were responsible. The evidence shows that the various responsible agencies 
of the United States kept themselves fully informed, from the inception of the 
fertilizer program, as to the nature and properties of the material as it was 
known. The conclusion is inescapable that these employees neither had nor 
should have had any belief that the fertilizer “was an inherently dangerous 
explosive.” 

Almost any material, however harmless ordinarily, may be or become a dan- 
gerous explosive under unforeseeable combinations of circumstances. ‘Thus 
it was known that not only pitch dust and coal dust were explosive, but also 
that explosions were to be apprehended from the dust of grain, starch, cocoa, 
tea, rice, soya beans, malt, oat husk, cork, and other like substances. * * * ‘the 
fact that carbonaceous or combustible matter in fine subdivision as dust floating 
in the air may form a highly dangerous or explosive mixture and has been the 


cause of numerous disastrous explosions has long been known.’” (Cornec Vv. 
Baltimore & Ohio R. Co., 48 F. 2d 497, 500 (C. A. 4), certiorari denied, 284 U. S. 
621). 


But the fact that a disastrous explosion occurred and the fact that the ferti- 
lizer was manufactured initially for the United States are, of course, insufficient 
to sustain claims of negligence. It is dispositive of these claims that, on the basis 
of the available information, the Government employees responsible for the job 
of having the fertilizer manufactured were clearly without fault in not antic- 
ipating hazards from manufacture, bagging, and shipment in conformity with 
universal industry practice. 

The record not only fails to support charges of negligence; it affirmatively 
indicates that the explanation for the disaster lies in a combination of circum- 
stances for which the mode of manufacturing and shipping the fertilizer was not 
to blame. The record is replete with evidence that longshoremen and members 
of the crew of the Grandcamp were smoking around the cargo in violation of 
regulations (R. 20109, 12251-12252, 12135, 12258, 12265, 12323, 12359-12364, 
12371, 12406, 12413). The longshoremen knew that they should not smoke 
(R. 12134-12137), if for no other reason that that the commodity they were 
handling was in paper bags which “will burn” (R. 13012; and see R. 12413-12414). 
Smoking is universally prohibited in ships’ holds, and Texas City ordinances 
prohibited it (R. 27182-27184). Nevertheless, “it was a general practice for the 
longshoremen to * * * lay the cigarettes down on the bags in the hold or on the 
flange of the beams or on cargo boards * * * while they unloaded the tray” 
(R. 12371). 

One of the gangs of longshoremen about to begin work in the No. 4 hold of the 
vessel had been lounging about just 10 minutes before smoke was seen rising 
in the vicinity of the area in which they had been sitting. Corbett, the winch- 
man, admitted that he was smoking a cigarette at the time he “stepped up to 
the hatch coaming when the men started down in the hold” (R. 12251, 12258), 
though he was no longer smoking when the fire was discovered (R. 12263). And 
the flames started in the bags on the outside of the stow and not in the center, as 
speculations concerning spontaneous combustion would have required (R. 3220; 
and see R. 3219, 12127, 12388-12389, 12422-12424). 

Considering such evidence, thte Coast Guard Investigating Board which held 
hearings on the disaster while the flames were still burning (R. 20123) reached 
the categorical conclusion that “the fire in lower No. 4 hold of the Grandcamp 
started between 8:10 a. m., April 16, 1947, the time longshoremen entered the hold, 
and 8:20 a. m. that date, when it was discovered, and that it was caused by 
unauthorized smoking in the hold” (R. 20677; see also 21824, 21831). 

Moreover, it was only the negligent intervention of the master of the vessel 
that caused the fire to reach uncontrollable proportions and set in motion the 
forces that resulted in the explosion. A fire hose was readied to play water 
on the fire when it was first discovered, but the master, in order to protect the 
cargo, prohibited the use of water and ordered the introduction of steam into 
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the hold (R. 12102, 12125-12126, 12127, 20107-20108, 20219-20220, 20228- 
20229, 20253-20254, 20258). 

Ammonium nitrate is commonly known as an oxidizing material and was so 
classified by the Coast Guard regulations. The attempt to extinguish a fire 
involving an oxidizing material with steam, rather than water, reveals great 
ignorance of its most fundamental characteristics. Since an oxidizing material 
releases oxygen in the presence of fire, the futility of attempting to smother the 
fire by cutting off oxygen from the air through the use of steam is plain. The 
use of water to extinguish the fire by reducing its temperature is thus the 
recognized method of fighting fires in ammonium nitrate (see Pordage, Chemical 
Fires and Chemicals at Fires, 3d (revised) edition, 1943, p. 28; Reanney, Fire 
Fighting on Ships, 1947, p. 32; Bureau of Yards and Docks, Suggestions on Fire 
Fighting and Fire Extinguishment, May 1, 1943, p. 154; Department of Agricul- 
ture Bulletin, circular No. 719, 1945, p. 22 (R. 21762) ; Williams, Fire Fighting, 
1935. ) 

It is, of course, the duty of a master of a vessel to be familiar with stand- 
ard fire-fighting methods, and the best possible method of putting out a fire, 
whatever its cause. The use of steam on an ammonium nitrate fire, rather 
than water, can only be described as extreme, unforeseeable negligence. 

We need not attempt to demonstrate how the fire led to explosion. Whether 
the munitions stored in a stowage space adjoining the fertilizer exploded as 
a result of the fire—an admitted possibility—and in so doing detonated the 
fertilizer on the Grandcamp (R. 13352, 14479, 26138, 26174), whether the sulphur 
sensitized the material on the Highflyer (R. 4787, 4788, 21840-21841), or whether 
some still unexplained combination of circumstances produced the result, is 
purely speculative. It is clear, however, that the conjectural alternative hypo- 
theses offered by claimants fail to sustain the charges of negligence. 
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PRESENTED BY AUSTIN G. BRYAN, Jr., ATTORNEY, Houston, Tex. 


REPLY TO SUPPLEMENTARY STATEMENT, DEPARTMENT OF JUSTICE FILED WITH THE 
COMMITTEES ON OR ABOUT JUNE 25, 1955 


To the Chairmen of the Senate and House Committees concerned with the pend- 
ing bills 

On behalf of the claimants, the following reply to supplementary statement of 

the Department of Justice is tendered. The form adopted is thought to be 

one that will show in complete apposition the inaccuracy of some of the leading 

statements and conclusions appearing in the Department of Justice supplemental 


material. 


What the Department of Justice said 
in supplemental statement: 


“The ammonium nitrate fertilizer 
was manufactured and packaged by 
an experienced private producer in ac- 
cordance with established industry 


practice” (p. 2, supplemental state- 
ment). 
“It was in all respects privately 


owned fertilizer after it was loaded 
aboard and shipped in rail cars from 
the manufacturing plants and the 
United States had no control over its 
transportation or storage thereafter.” 
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Record, references, material and ex- 
cerpts of evidence concerning subject 
matter of statements of Department of 
Justice. 

Emergency export corporation was 
organized after May 28, 1946, for the 
sole purpose of performing contract of 
a cost plus nature entered into with 
the Government. (See records, p. 23364 
and connected pages.) General Hughes, 
Chief of Ordnance, testified that “Ord- 
nance reserved and had both the pow- 
er and the authority to supervise and 
control the operation in its entirety” 
(record, pp. 4560-4561). Material not 
manufactured in accordance with in- 
dustry practice but specifications re- 
cently prepared by TVA and Army Ord- 
nance, Spec. dated July 29, 1946 con- 
tains this language, ““A new specifica- 
tion has been prepared for the am- 
monium nitrate fertilizer grade. Re- 
quirements for the AN are comparable 
to and are based upon TVA specifica- 
tions for AN” (R. 26428). 

These specifications given to TVA by 
Ordnance 3 years prior to that date (R. 
13406, 7 and 5). (See also Army 
Specifications, part 200 printed at p. 
348, hearing before Special Subcom- 
mittee on the Committee on Judiciary, 
House of Representatives, pursuant to 
H. Res. 296.) 

Caption reads: “Army specifications 
based on TVA specifications for pro- 
duction of ammonium nitrate.” 

The majority opinion of the Supreme 
Court held “the agreement provided 
that title was to pass to Lion on pay- 
ment” (p. 301, hearings, special sub- 
committee of the House, pursuant to 
H. Res. 296; 346 U. 8.15). Mr. Liftin 
for the Department of Justice admitted 
in hearings before these committees 
that payment was not made until May, 
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“It was in no sense a new product 
when the program for its manufacture 
was embarked on by the United States 
in May 1946.” 
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August, and November 1947, long after 
Texas City disaster occurred. (See 
also p. 15, supplemental statement, De- 
partment of Justice.) 

The Supreme Court again held in 
majority opinion: “The FGAN was con- 
signed to the French Supply Council at 
Texas City by Government bills of 
lading” (p. 301, hearings of this com- 
mittee). 

As to control, the Supreme Court 
said: “This fertilizer has been pro- 
duced and distributed at the instance, 
according to specifications, and under 
the control of the United States” (p. 
297, hearings of this committee, 346 
U. S. 15). A minority opinion of the 
Supreme Court, Justice Jackson speak- 
ing, stated: “This was a manmade dis- 
aster. It was in no sense an act of God. 
The fertilizer had been manufactured 
in Government-owned plants, at the 
Government’s order, and to its specifi- 
cations. It was being shipped at its 
direction as part of its program of for- 
eign aid. The disaster was caused by 
forces set in motion by the Government, 
completely controlled or controllable by 
it. Its causative factors were far be- 
yond the knowledge or control of the 
victims. They were not only incapable 
of contributing to it but could not even 
take shelter or flight from it” (p. 328, 
hearings before this committee). 

Floyd J. Calkins, superintendent of 
Emergency Export Corp., Nebraska 
ordnance plant, testified, “All of our 
shipping instructions were given to us 
by the Government. It was Govern- 
ment material and we made out bills of 
lading on Government shipping docu- 
ments according to instructions at the 
time” (record, p. 8287). Again stating, 
“Ammonium nitrate fertilizer and per- 
centage of nitrogen in cubic feet. That 
was all. That description was given 
us by the Ordnance Department” (rec- 
ord, pp. 6867-6368) . 

G. N. Pearre, industrial engineer for 
Ordnance Department, Joliet, Ill, in 
control of fertilizer program as Chief of 
Operations, testified, “Ammonium ni- 
trate and FGAN are substantially dif- 
ferent primarily because of the carbo- 
naceous materials in the form of PRP 
or Wax-B which puts it in a different 

category from pure ammonium nitrate” 
(record, pp. 4620-4621). Maj. Gen. 
Everett S. Hughes, Chief of Ordnance, 
at the time of manufacture of FGAN 
testified, ‘Ammonium nitrate fertilizer 
is a different animal from a pure am- 
monium nitrate’ (record, p. 4548). 
Maj. Edwin J. Grayson, commanding 
officer, Nebraska ordnance plant, wrote 
requesting waiver of ordnance safety 
manual section 10, dealing with manu- 
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“Tt has never been and is not today 
considered an explosive for transporta- 
tion purposes, and when shipped it was 
properly identified ‘ammonium nitrate’ 
(an oxidizing material) in strict com- 
pliance with Interstate Commerce Com- 
mission governing regulations.” 


CITY 
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facture of FGAN in method of ship- 
ment and stated July 24, 1946, “Consid- 
eration must be given to the fact that 
the nitrate before leaving the ammo- 
nium nitrate line will be coated with a 
mizture of clay, petrolatum, rosin, and 
paraffin and will be in pellets of about 
35 mesh. It is shipped as a fertilizer 
rather than as explosive” (record, vol. 
25, pp. 214, 21449). [Italic supplied.] 

Arthur Miller, head of manufactur- 
ing and research at TVA, testified that 
FGAN was first manufactured experi- 
mentally in 1943 by TVA and Hercules 
Powder Co. “and actually had our first 
suggestion from the Hercules Powder 
Co.” (record, p. 18413), again stating, 
“And as a result of these discussions 
there were suggestions made to us that 
we look into a patent that the Hercules 
Powder Co. had on the treatment of 
Ammonium nitrate * * * we did and 
as a result of that patent we first tried 
the use of petrolatum * * * as I recall 
it 1 percent of petrolatum on the ammo- 
nium nitrate grains” (record, p. 13413). 
The Supreme Court majority opinion 
held “FGAN’s basic ingredient was am- 
monium nitrate, long used as a compo- 
nent in explosives. Its adaptability as 
a fertilizer stemmed from its high free 
nitrogen content. Hercules Powder Co. 
had first manufactured a fertilizer com- 
pound in this form on the basis of 
Cairn’s Explosive, Patent No. 2211738 
of August 13,1940. The Cairn’s process 
contemplates a product substantially 
identical to the Texas City FGAN. The 
process was licensed to the United 
States” (p. 300, hearings this commit- 
tee, 346 U. 8.15). [Italic supplied.) 

Hercules Powder Co., the owner of 
the Cairn’s patent, only began shipping 
FGAN 2 months before TVA tried it out 
in 1943 (record, p. 13438). 

After Texas City, the President of 
the United States appointed an Inter- 
agency Committee for Water Trans- 
portation of Ammonium Nitrate and 
Ammonium Nitrate Fertilizer. This 
committee issued its part III report on 
April 7, 1954. It found as a part of that 
report, “FGAN is the organic-coated 
type of material which exploded at 
Texas City. It contains a small quan- 
tity (8 to 4 percent) of inert claylike 
material and a still smaller amount (up 
to 1 percent) of a combustible, waxlike 
coating” (p. 7 of report). As to whether 
FGAN has been permitted to be shipped 
since Texas City, the report states: 
“This type of material is no longer made 
for fertilizer uses but organic coated 
ammonium nitrate is sometimes made 
in moderate amounts for special uses 
such as the manufacture of dynamite.” 
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This same committee found “FGAN in 
paper bags is a very hazardous product 
for water transportation because it 
contains within itself both combustible 
and oxidizing materials” (report, p. 22). 
Again stating: “For this reason the ma- 
terial should not be accepted in paper 
bags or other combustible containers for 
water transportation unless handled 
exclusively in isolated anchorages or 
port facilities remote from populated 
areas as presently required by the Coast 
Guard” (report, p. 22). [Italic sup- 
plied.] 

This same President’s Committee 
found concerning FGAN and other 
mixtures containing moderate amounts 
of ammonium nitrate that they “would 
be objectionable, for transportation be- 
cause subject to spontaneous heating 
and are likely to cause a fire. Such ma- 
terials are seldom offered for transpor- 
tation since the fertilizer industry is 
well aware that they should not be 
made or sold in the customary manner. 
They are too dangerous for ordinary 
means of storage and transportation. 
They should be vigorously controlled if 
offered for water transportation, prob- 
ably rejected as not properly shippable”’ 
(p. 34, report). 

On August 9, 1947, the Commandant, 
USCG, issued an order under part 146, 
Transportation or Storage of Explo- 
sives or Other Dangerous Articles or 
Substances and Combustible Liquids on 
Board Vessels, prohibiting the shipping 
of FGAN in amounts exceeding 500 
pounds. (See Federal Register for 
that date.) (See also appendix H of 
material tendered by Austin Y. Bryan, 
Jr., to the committee for 1955 hearings 
for copy of this order.) 

Federal Register (Vol. 19, No. 241, 
Washington, D. C., December 14, 1954), 
contains amendments, Coast Guard, 
under title 46, Shipping, part 146, 
Transportation or Storage of Explo- 
sives or Other Dangerous Articles or 
Substances and Combustible Liquids on 
Board Vessels, and deals particularly 
with ammonium nitrate fertilizer, or- 
ganic coated, or otherwise, meaning 
FGAN. It provides in part, “Do not 
accept shipment if the temperature of 
the bag material exceeds 130° F.” 
Stating further, “‘The rate of reaction 
of this material may become explosive 
at very low gas pressures.” Further 
requiring that a permit to load am- 
monium nitrate or handle it in paper 
bags in an amount exceeding 1,000 
pounds anywhere in the United States 
or its possessions must be secured from 
the Coast Guard. Providing further, 
“ammonium nitrate (organic coated) 
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‘ 


“Everyone who handled it knew it 
was ammonium nitrate, commonly 
known as an oxidizing material and not 
not flour or cement.” 





TEXAS CITY CLAIMS ACT 


in paper bags shall be loaded or dis- 
charged at facilities so remotely sit- 
uated from populous areas and for high 
value or high hazard industrial facili- 
ties that in the event of a fire or ez- 
plosion, loss of lives and property may 
be minimized.” [Italic supplied.] At 
no time prior to Texas City did the Govy- 
ernment ship any FGAN that went to 
Texas City under any explosives regu- 
lations of ICC nor did the Government 
put oxidizing material on any of its bills 
of lading. On the contrary, the ma- 
terial was shipped as a fertilizer. Prior 
to Texas City, FGAN was shipped not 
as an oxidizing material but under the 
fertilizer section of the ICC regula- 
tions. Because there was no classifica- 
tion in the fertilizer section, FGAN had 
to be shipped as n. o. i. b. n. (not other- 
wise identified by name.) After Texas 
City, ICC issued a supplement and 
amendment with regulations and they 
appear as a part of the hearings of this 
committee. Part IV, regulations ap- 
plying particularly to carriers by rail 
freight and its supplement, No. 16 of 
Agent H. A. Campbell’s Tariff No. 4, 
ICO Regulations for Transportation of 
Explosives and Other Dangerous Ar- 
ticles by Freight Including Specifica- 
tions for Shipping Containers. For the 
first time after Texas City this addition 
was put in ICC regulations classifying 
FGAN “(K) (1) Ammonium nitrate, 
ammonium nitrate fertilizer, calcium 
nitrate, and guanidine nitrate in bags 
must be loaded in all wooden boxears, 
or wooden boxcars with steel roofs or 
steel boxcars with wooden floors. Only 
clean cars must be used and must be 
free of any projections which might in- 
jure bags.” 

This classification after the terrific 
explosion at Texas City was purely an 
academic one because the shipment of 
FGAN was prohibited, and has contin- 
ued to be prohibited as demonstrated 
above. 

Comdr, William T. Butler, Chief Haz- 
ard Prevention Section, USCG, April 9, 
1948, made this statement to FBI agent. 
“However the substance that was being 
transported was ammonium nitrate fer- 
tilizer and no such substance was au- 
thorized for transportation by the regu- 
lations except under the descriptive 
name Nitrates NOS as shown on page 
N-196” (record, p. 27323). Commander 
Butler also stated, October 8, 1947, in a 
speech before the National Safety 
Council, “The Texas City disaster was 
a terrible casualty and all the more so 
because with ordinary care it could have 
been avoided” (record, p. 27326). And 


again under caption “Lessons That May 
Be Learned From This Casualty” states, 
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“Manufacturers of substances, articles 
defined by regulations as dangerous, 
should disseminate complete informa- 
tion in the advance of shipment as to 
hazards associated with their products. 
Shippers of such articles should advise 
earriers of this hazard at the time they 
book space. The carriers should inform 
their personnel of this hazard and of ac- 
tion to be taken in emergency. Alert 
manufacturers to ascertain any and all 
potential hazards associated with their 
products and provide the information to 
interested persons upon request. Ship- 
pers, whether they be manufacturers or 
freight forwarders are required by dan- 
gerous cargo regulations to advise the 
carriers of the hazard associated with 
the shipment being offered. The Coast 
Guard Board of Investigation of the 
Texas City disaster found that hardly 
without exception all persons associated 
with the shipment, storage, and the 
transportation of the ammonium nitrate 
fertilizer showed a lack of information 
regarding its hazard or provisions of 
regulations governing its transporta- 
tion” (record, p. 27332). 

William H. Rinkenbach, Assistant 
Chief, Technical Division, Picatinney 
Arsenal, testified as follows: 

Question. “Now, you know, of course, 
that the bags in which the fertilizer 
known aS ammonium nitrate was 
bagged, carried on their face no warn- 
ing of the dangers or hazards to the 
stevedores or other people who might 
handle it. 

Answer. “That is true as far as I 
know” (record, pp. 14011-14012). 

Rinkenbach stated in a statement 
given FBI March 26, 1948, “These con- 
tainers were marked to indicate the 
contents to be ammonium nitrate but 
were not marked to indicate this to be 
explosive or constitute a fire hazard” 
(record, pp. 14011-14012). 

The Bureau of Mines in its Bulletin 
4502, written by its head of Explosives 
Division, Dr. Bernard Lewis, in its re- 
port as the official reporting and testing 
agency of the Government on explosives 
in the year 1949 in July, found in deal- 
ing with the Texas City disaster, “be- 
cause the paper bags containing the am- 
monium nitrate fertilizer were not 
marked to indicate the hazardous and 
oxidizing nature of the material, long- 
shoremen and others handling the ma- 
terial considered it to be in the same 
class as cement. A complete lack of 
understanding of the hazardous nature 
of ammonium nitrate fertilizer in the 
presence of fires and open flames was 
revealed by all persons who were 
charged with handling, transporting, 
and storing of this material” (record, 
vol. 24, p. 20979). 
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“Some important distinctions between 
subrogation precedents referred to by 
Mr. Bryan and in the present matter 
are the circumstances that in the present 
situation (1) it has been established by 
the highest court in the land that there 
is no legal liability on the part of the 
United States.” 


“Charges against the Government by 
counsel for the insurance companies and 
other claimants are not new in the 
Texas City litigation and have given 
rise to most unusual judicial utterances 
and action in the course of the pro- 
ceedings which should warn the mem- 
bers of this subcommittee as unani- 
mously recognized by the court of ap- 
peals that these charges are very poor 
substitutes for evidence.” 
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Official Report, Bureau of Mines Bul- 
letin RI 4245 (record, p. 21829), found 
“from this published material it can be 
seen that the literature available to the 
general public and to those persons who 
normally would be expected to handle 
the shipping of ammonium nitrate did 
not indicate an explosion hazard even 
when the material was involved in fire” 
(record, p. 21829). [Italics supplied. ] 

The same Rinkenbach, having a high 
office at the Picatinny Arsenal, the of- 
ficial testing laboratory of the Army, 
stated February 13, 1948, “It is only 
recently that nearly pure ammonium 
nitrate as such has been produced and 
marketed for use as a fertilizer” (rec- 
ord, p. 26169). 

The official USCG Board of Inquiry 
into the explosions and fires at Texas 
City in its finding No. 2 condemned the 
United States Government as follows: 
“The shipping officers of the United 
States Army, Ordnance Plant, West 
Burlington, Iowa, the Cornhusk Ord- 
nance Plant, Nebr., and the Nebraska 
Ordnance Plant, Firestone, Nebr., vio- 
lated section 417 of the ICC regulations 
governing the transportation of explo- 
sives and other dangerous articles, dated 
January 7, 1941, and in effect at time 
of shipment, by describing the substance 
offered for transportation by rail under 
shipping name not authorized by subject 
regulations” (record, p. 20675). 

The Supreme Court of the United 
States did not decide legal liability but 
simply decided that there was no juris- 
diction and forum in which to try the 
legal liability of the Government for the 
disaster at Texas City. The majority 
opinion states, “This is for the reason 
that as a matter of law the facts found 
eannot give the district court jurisdic- 
tion of the cause under the Tort Claims 
Act.” Again stating, “an analysis of 
section 26 80 (A) the exception with 
which we are concerned emphasizes the 
congressional purpose to accept acts 
here charged as negligence from the 
authorization to sue.” 

The Department of Justice and the 
Attorney General have just recently 
recommended to the Senate Committee 
on the Judiciary one of the claimants’ 
attorneys referred to in the paragraph 
on the left as being a proper and quali- 
fied person to sit on the Court of Ap- 
peals for the Fifth Circuit Court at New 
Orleans. It is difficult to reconcile this 
recommendation of the Attorney Gen- 
eral with the language appearing on 
page 3 of the supplementary statement 
of the Department of Justice. More- 


over, in the same proceedings, the Texas 
City case on appeal with the Fifth Cir- 
cuit Court it became necessary for the 
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“In the court of appeals in which the 
evidence relating to alleged negligence 
received extensive and careful consid- 
eration, three judges expressly rejected 
the findings of the district court as 
clearly erroneous and the remaining 
three judges rejected at least the dis- 
trict court’s basic finding that the 
United States should have known am- 
monium nitrate fertilizer to be a dan- 
gerous explosive” (p. 4, supplementary 
statement). 


“The opinion of Chief Judge Hutche- 
son in which Chief Judge Borah con- 
curred also discloses the clear convic- 
tion that petitioners failed properly to 
establish negligence or fault on the part 
of any employee of the United States.” 

“The Department submits that the 
proposed legislation cannot be properly 


78228—56——15 


Department of Justice to move the 
court to strike out a whole brief filed 
in that court prepared by the Depart- 
ment of Justice’s own special counsel 
in the Texas City litigation Mr. Joseph 
Cash, which brief was stricken because 
the Department took the position that 
it was scandalous and derogatory of the 
Attorney General and other personnel 
of the Department of Justice, Mr. Cash 
having been relieved of his duties be- 
tween the trial of the Texas City case 
and its hearing on appeal in the Fifth 
Circuit Court by the Department of 
Justice. 

On this subject, the Supreme Court 
made this statement, “The court of ap- 
peals en bloc unanimously reversed, but 
since only 3 of the 6 judges explicitly 
rejected the bulk of these findings we 
shall consider the case as one in which 
they come to us impaired” (p. 303, hear- 
ings of this committee) (346 U. 8S. 15). 
[Italie supplied. ] 

There is quite a difference between 
the word express and explicit. Chief 
Judge Hutcheson joined by Circuit 
Judge Borah (197 Fed. 771) writing 1 
of the 3 opinions for the circuit court 
stated: “In the situation then in which 
I find myself I am compelled to dissent 
from the opinion of the majority that 
no case was stated on the pleadings and 
as a matter of law, none was made out. 
I think the contrary is true and that a 
case was stated on the theory that the 
product was ultra hazardous and dan- 
gerous, that this was known or in the 
exercise of due care ought to have been 
known, that a reasonably prudent per- 
son therefore manufacturing and put- 
ting it out as the United States was 
doing ought to and would have known 
its liability to explode and would have 
given more warning of that fact than 
was done here. I think too that if on 
a retrial the proof makes out the case 
alleged the United States must be held 
liable as Hercules Powder Co. or Du 
Pont Co. or any other private manufac- 
turer would be, not for having under- 
taken to make FGAN or even for mak- 
ing and shipping it as it did but, if it 
did not, because it did not, give the 
warnings required of a reasonably pru- 
dent person to put people dealing with 
it on notice of its character and the 
dangers of dealing with it” (p. 295, 
hearings). 

See above quotation of opinion by 
Judge Hutcheson. 


In a hearing before the Senate Sub- 


committee Tuesday, June 7, 1955, Mr. 








TEXAS CITY 


222 


considered on any assumption on the 
negligence of the United States and 
that the overwhelming weight of the 
evidence of record establishes beyond 
question that the United States was not 
negligent although it is not believed 
that a congressional subcommittee has 
the time or the facilities to make a de- 
termination of negligence in a matter of 
this complexity—the printed record 
alone in the Supreme Court exceeds 
30,000 pages—the evidence is discussed 
hereafter at some length to demonstrate 
the gross error of assuming the negli- 
gence of the United States.” 
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Morton Liftin, attorney, Civil Division, 
Department of Justice, speaking for 
Mr. Warren BE. Burger, Assistant Attor- 
ney General in Charge of Civil Division, 
Department of Justice, and the Depart- 
ment of Justice stated: “We believe 
that the insurance companies should 
not recover unless * * * we do not be- 
lieve they ought to recover unless they 
can show that the Government was neg- 
ligent here.” [Italic supplied.] 

The insurance company claimants are 
quite willing to accept this measure of 
recovery stated by the Department of 
Justice, namely that they prove negli- 
gence on the part of the Government to 
the satisfaction of these committees and 
the Congress. The Department of Jus- 
tice should stand by its own position 
just quoted above, namely, that if the 
record does prove negligence to the sat- 
isfaction of the Congress, the Depart- 
ment of Justice should agree to the bill 
proposed. 

Claimants and insurance company 
claimants believe that negligence has 
been overwhelmingly established and 
point to these circumstances: (@) in 
1950 the district court found over- 
whelming conditions of negligence and 
proximate cause stating, “The 80 or 
more charges against defendant of neg- 
ligence contained in plaintiff's plead- 
ings are substantially all supported and 
sustained by the evidence. This record 
discloses blunders, mistakes, and acts 
of negligence both of omission and com- 
mission on the part of defendant, its 
agents, servants, and employees in de- 
ciding to begin the manufacture of this 
inherently dangerous fertilizer. And 
from the beginning of its manufacture 
on down to and after the day of the 
Texas City disaster, it discloses such 
disregard of and lack of care for the 
safety of the public and of persons 
manufacturing and handling, transport- 
ing and using such fertilizer as to shock 
one. When all of the facts in this rec- 
ord are considered one is not surprised 
by the Texas City disaster, i. e., that 
men and women, boys, and girls in and 
around Texas City going about their 
daily tasks in their homes, on the streets, 
in their places of employment and so 
forth were suddenly and without warn- 
ing killed, maimed, or wounded and vast 
property damage done” (p. 248, hear- 
ings). 

In the circuit court, Chief Judge Hut- 
cheson, joined by Judge Borah, held as 
quoted above that there were grounds 
for recovery if the facts stated were be- 
lieved by the trial court. In the Su- 


preme Court the dissenting opinion, 
written by Associate Justice Jackson, 
joined by Justices Black and Frank- 
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furter, found unqualifiedly overwhelm- 
ing negligence. This same question of 
negligence of the Government was sub- 
mitted to the special committee of the 
House on House Resolution 295 at Gal- 
veston, Tex., on November 16, 17, 18, 
1953. That special committee set up for 
the purpose of examining the facts 
found overwhelming negligence as evi- 
denced by its two reports of March 24, 
1954, and July 2, 1954. In 1954, the 
Senate Committee on Judiciary first in 
its subcommittee on August 6, and 7%, 
heard the evidence on negligence. Later 
the full committee unanimously, on 
August 9, 1954, reported its findings of 
fact establishing overwhelming negli- 
gence and fault on the part of the 
United States Government. 

In 1955, a subcommittee of the Senate 
Committee on the Judiciary, on May 17 
and June 7, 1955, heard fully the evi- 
dence on negligence and the positions 
of the Department of Justice as well as 
those of the claimants. On June 27, 
11 men on the Committee of the Senate 
Judiciary found overwhelming condi- 
tions and circumstances of negligence 
and fault on the part of the United 
States. On June 29, the Senate of the 
United States unanimously passed the 
bill recommended finding and accepting 
the fault of the United States as a result 
of the negligence of the Government as 
a basis for equitable and compassionate 
responsibility of the United States for 
the damages sustained by reason of the 
explosions and fires in Texas City. 

The sum of the foregoing is that at 
least 75 trained, practicing lawyers sit- 
ting either as judges or as members of 
the Senate and House committees hav- 
ing the responsibility of determining 
facts, have found without dissent at 
every opportunity permitted the over- 
whelming negligence of the United 
States. It is as against these many 
common opinions of trained lawyers, 
and lawyers equally trained as Messrs. 
Warren and Liftin, that these gentle- 
men from the Department of Justice, 
Messrs. Warren and Liftin, would con- 
tinue to set their personal views, con- 
clusions, and opinions as to whether the 
United States was or was not guilty of 
negligence preceding the Texas City 
disaster, and whether such negligence 
was the proximate cause of the disaster. 

The concluding words of the state- 
ment of the Department of Justice on 
the left would surely ignore the his- 
torical fact that for many decades, in 
fact since its origin, Congress has been 
finding and establishing facts for the 
purposes of its legislation through agen- 
cies and committees appointed by it for 
the purpose of so establishing the facts, 
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“The purpose of these arrangements 
was to enable the United States to ob- 
tain the benefit of knowledge and ex- 
perience of private industry. As the 
record of this case makes clear, the 
Ordnance Department, primarily re 
sponsible for the task, necessarily re- 
lied upon the ‘know how’ of its private 
contractors, incorporating the experi- 
ence of the industry and TVA, and 
adopted the contractors’ tested prac- 
tices as standard operating procedures” 
(p. 11, supplementary statement). 


“The fertilizer shipped to Texas City 
had prior thereto been sold to Lion Oil 
Co. and at Lion’s request had been de- 
livered to rail carriers for Lion at the 
manufacturing plants (record, p. 25774, 
etc.) to replace fertilizer previously 
purchased.” 
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It might well be said that its training 
and background in establishing contro- 
versial facts is greatly more experi- 
enced and exercised than that of the 
Department of Justice. 

Contrast the statement on the left- 
hand side of the page with this testi- 
mony of Arthur M. Miller, head of TVA 
manufacturing and research facilities : 
“Well, that was in the fall of 19438, the 
summer or fall, because after the mat- 
ter had been discussed it was finally 
agreed—Ordnance agreed to put its 
plants into this service and TVA agreed 
to teach Ordnance operators how to 
operate the plants to make the product 
that we were then making (record, pp. 
13422-13423). [Italic supplied.] 

As Mr. Miller says, “It involved not 
only the treatment, but involved mak- 
ing a larger grain of ammonium nitrate 
than formerly went to the War Depart- 
ment” (record, p. 13423). This is the 
FGAN that was involved in the Texas 
City disaster. Because of the forego- 
ing, Mr. Miller testified “So the Ord- 
nance people from all over sent repre- 
sentatives from several of their plants 
to us and we showed them how to 
process this material both with respect 
to making a larger grain and with re- 
spect to providing a coating—and we 
provided specifications for the coating 
material” (record, p. 18423). 

Mr. Miller concludes in this fashion, 
“Actually to get the project started, we 
furnished some of the coating materials 
to get the plants going more quickly, so 
that nitrogen could get to the farmers 
at an earlier date. The Ordnance plants 
thereupon started to produce coated 
ammonium nitrate” (record, p. 13423. 
{Italic supplied.] 

On November 6, 1946, the nitrogen 
producers industry advisory commit- 
tee met to determine and meet the in- 
ternational food board allocation of 
ammonium nitrate fertilizer to foreign 
countries and the United States pos- 
sessions (record, p. 20900). 

Thus in November 1946, before the 
FGAN exploding at Texas City was 
ever manufactured and before Lion Oil 
Co. had ever been delivered the ma- 
terial, the Republic of France got a 
priority for so many tons of FGAN. In 
this meeting it was stated, “since like 
quantities must be exported, however, 
it would eliminate double handling if 
the Army were requested to ship it di- 
rectly to the port” (record, p. 20906). 
This is what accounts for the direct 
shipment from one of the Ordnance 
plants of FGAN to Texas City. 

Thus in November 1946, France got 
an MM priority with the Lion Oil Co.’s 
name noted on the back of the priority 
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as the source to demand the delivery of 
returned Government FGAN of 27,000 
tons. Here’s what the meeting of the 
committee referred to as Mr. Arden, the 
chairman, present stated in November 
1946, “Mr. Arden disclosed the desire of 
the Government that commitments for 
the amount in excess of what is to be 
returned by the Army during the 3d and 
4th quarters be made with representa- 
tives of the foreign countries immedi- 
ately (28,000 tons) to assure them that 
it will be shipped soon. Jn case domes- 
tic pressure is too great to permit vol- 
untary commitments, he stated, the 
Government can rate the business to 
remove responsibility from the shipper 
for prior domestic commitments” (Ree- 
ord, p. 20906). [Italic supplied.] 
The same committee hearings stated, 
“A number of industry representatives 
indicated that the supplies would have 
to be raised by the CPA, since they 
could not voluntarily assume the re- 
sponsibility of taking nitrates out of 
the domestic economy, but they wished 
to make their own arrangements with 
the foreign countries involved” (Rec- 
ord, p. 20907). And so the Federal al- 
location of ammonium nitrate fertilizer 
on November 7, 1946, allocated by table 
B, record, page 20901, for France and 
colonies, for the first quarter of 1947 is 
18,000 tons. And that’s the material 
that was going through Texas City. 

As can be seen the allocation to 
France was made long before the ma- 
terial was even manufactured in the 
ordnance plants and quite a time be- 
fore Lion Oil Co. had any idea that it 
was to figure in the transaction. The 
Lion Oil contract, a so-called contract 
for return of the material, involved in 
Texas City, was not even written until 
the 10th day of January 1947. As Lion 
Oil telegram of July 25, 1946, shows 
they were required to ship for the Gov- 
ernment in that year and Lion Oil Co. 
did not want to ship on the amount the 
Government proposed to return, the 
wire concluded, “our ammonium ni- 
trate fertilizer is urgently needed by 
domestic fertilizer manufacturers 
throughout this country” (record, p. 
25687). 

Here is a concluding quote from a 
memorandum of a Civilian Production 
Administration office which establishes 
the control by the Government of the 
FGAN at Texas City and the fact that 
it was being handled by the United 
States Government as a part of its 
war-relief program. It reads as fol- 
lows, “As you know we have been in- 
formed that the United States Army 
is now returning to producers the ton- 
nage of ammonium nitrate which they 
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“We demonstrate later that, on an 
evaluation of all existing knowledge, 
employees of the United States had no 
reason to believe that the commodity 
was a dangerous explosive” (p. 22 of 
Supplementary Material). 


had borrowed. Our Chemicals Divi- 
sion states that these producers are 
reluctant to ship for export either from 
this returning tonnage or from new 
production and therefore the United 
States Government commitment is in 
danger of not being fulfilled. Mr. Hart, 
Chemicals Division, is of the opinion 
that the only method by which this ea- 
port requirement will be filled is 
through the use of a CC rating au- 
thorized to cover these unfilled bal- 
ances” (record, p. 21777). [Italics sup- 
plied.] That’s the loaded gun, CC rat- 
ing, that is held on the Lion Oil Co. 
several months later, to secure the ship- 
ment from the Army ordnance plants 
of the FGAN that exploded at Texas. 
Lion was but a figurehead and a device 
used by the Government to cover its 
direct commitments made to France 
long prior to the manufacture of the 
material. 

Compare some of the following infor- 
mation: On November 26, 1943, a Bu- 
reau of Mines memorandum approved 
by D. Harrington was sent to members 
of the Bureaus of Health and Safety 
Service cautioning that, “extreme care 
should be taken in fighting fires when 
ammonium nitrate is present and the 
persons should be warned of the possi- 
bility of explosions” (record, pp. 27871- 
27873). Well prior to Texas City, Lieu- 
tenant Colonel Ensminger, of Ordnance, 
called Dr. Huff of the Bureau of Mines 
and asked for a copy of his 1943 report 
to TVA on tests. Dr. Huff wrote Col- 
onel Ensminger stating, “Before these 
tests were made I repeatedly called at- 
tention of representatives of the De- 
partment of Agriculture, the Tennessee 
Valley Authority, and the War Produc- 
tion Board to the hazards of the mix- 
ture of ammonium nitrate with organic 
materials * * *, For that reason I was 
quite unwilling to endorse any am- 
monium nitrate mixture that contained 
organic materials on the basis of our 
small-scale studies at Bruceton alone.” 

In July 1946, Iowa Ordnance plant 
got up a set of safety standards. They 
were based largely on Ordnance manual 
and Ordnance publications (record, pp. 
6222-6255). These manuals repeated 
the warnings of Army Ordnance on the 
explosive and fire hazards presented by 
ammonium nitrate as sensitized by car- 
bonaceous materials in this manner, 
“Fires involving ammonium nitrate in 
large quantities become an explosive 
hazard. In the intimate mixture of 
combination of carbonaceous-type ma- 
terials ammonium nitrate may develop 
the sensitivity and explosive character- 
istics of Army black powder.” And 
again stated, “Dry ammonium nitrate 
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may be detonated if given the proper 
stimulus. Detonating qualities are en- 
hanced by contamination of carbona- 
ceous materials, confinement, and heat” 
(record, p. 22256). 

On August 18, 1943, J. E. Tiffany, 
Bureau of Mines on question of FGAN 
and its hazards stated, “We know that 
there have been disastrous explosions 
with ammonium nitrate and undoubt- 
edly these may recur from time to time. 
The conditions to bring about these ex- 
plosions have never been satisfactorily 
established.” Again Tiffany stated, 
October 29, 1943, in a report to TVA, 
“Nevertheless accepted precautions in 
handling these ammonium nitrate mix- 
tures should be observed because nu- 
merous disastrous explosions of am- 
monium nitrate have occurred in the 
past” (Tiffany exhibit 5 not printed). 

In February 1944, J. E. Underwood, 
WPB, writing to Chemical Referee 
Board, stated, “Considerable data are 
available in connection with explosive- 
ness of straight ammonium nitrate and 
some mixtures of this material and 
other salts. But practically nothing is 
known regarding the hazards involved 
through the introduction of organic 
materials to ammonium nitrate itself” 
(record, p. 20026). [Italic supplied.] 

On February 24, 1944, Col. Crosby 
Field, Ordnance Department, Assistant 
Director of Safety, directed all Govern- 
ment plants “that ammonium nitrate is 
an explosive and that its fire and explo- 
sive hazards are aggravated when the 
material is contaminated with com- 
bustible or carbonaceous materials as is 
the case with all oxidizing agents” 
(record, p. 25196). Ordnance Depart- 
ment 1945 edition, Safety Manual, sub- 
division C paragraph 70, headed Ni- 
trates reads, “when compounded with 
combustible substances nitrates are vio- 
lent fire and explosive hazards and may 
be subject to spontaneous ignition.” 

Paragraph 4 of the same section 
reads, “Ammonium nitrate may be ex- 
ploded by relatively light initiation if it 
has been sensitized by impurities such 
as carbonaceous materials” (record, pp. 
25139). 

Col. J. S. Jefferds, commandant, 
Iowa ordnance plant, testified as to his 
knowledge in the year 1946 of the haz- 
ards of FGAN as follows: “Now, then, 
in July 1946 you have already discov- 
ered what to be fearful of in handling 
this unpredictable material, ammonium 
nitrate fertilizer grade.” 

Answer: “We were aware of the haz- 
ards” (record, p. 6224). 

Major General Hughes, Chief of Ord- 
nance, at time of manufacture of 
FGAN testified in part as follows. He 
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knew that FGAN was going for export 
because there were hundreds of thou- 
sands of tons being shipped and they had 
to be concentrated (record, p. 4566). He 
took no steps to determine whether 
FGAN was safe for concentration in 
communities such as Texas City (rec- 
ord, p. 4575). Lt. Col. Morton E. 
Townes, Transportation Corps, United 
States Army, in charge of shipping 
FGAN prior to Texas City for the Army 
testified in summary as follows, A 
* * * never made any inspection of Texas 
City from safety point of view nor did 
he cause any to be made nor cause any 
investigation to be made to see whether 
Army regulations were being enforced 
or carried out. B * * * between July 
1946 and May 1947, he issued no bulle- 
tins, letters, or instructions from a 
safety standpoint covering the han- 
dling, storage of FGAN (record, p. 
57149). 

Maj. Donald F. Starr, commanding 
officer, Nebraska ordnance plant testi- 
fied in summary that he did not send 
expert assistance in loading and stowing 
FGAN at Texas City, Tex., under the re- 
quirements and provisions of Army Reg- 
ulations AR-55-470 (record, p. 6583). 

Again General Hughes, Chief of Ord- 
nance, testified as follows: ‘‘What steps 
did you take as head of Ordnance to 
assure yourselves that the fertilizer 
grade ammonium nitrate was safe for 
concentration in communities such as 
Texas City, Tex.?” 

Answer: “I took none whatever” 
(record, p. 4574-4575). 

Following Texas City, the Comman- 
dant of the United States Coast Guard 
employed Arthur D. Little, Inc., of 
Massachusetts, to make an investigation 
of the properties and hazards of ferti- 
lizer grade ammonium nitrate. A re- 
port was filed November 14, 1952, and 
in part it provided, “FGAN should be 
considered as a hazardous article and 
treated like an insensitive explosive.” 
C-5. Speaking of FGAN in a ship’s hold 
and in confinement the report stated at 
I-38, “Under these conditions in a pile 
of sufficient size the self-heating from 
decomposition and the heating from 
oxidation may become unlimited and 
thermal explosion or detonation becomes 
inevitable.” 

Further speaking of FGAN and of 
the disaster at Texas City the report, 
at page II-41 stated, “While thermal 
explosion has been briefly described on 
the basis of straightforth chemical ki- 
netics the process of detonation is more 
complicated and remote and yet with- 
out doubt, the disaster at Texas City 
came about by the spontaneous develop- 
ment of the FGAN into detonation.” 
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Speaking of ammonium nitrates, a 
hazardous material, the report at page 
IiI-—1 has this to say, “Ammonium ni- 
trate in general is potentially a haz- 
ardous article of commerce because of 
the considerable amounts of energy 
which may be released in any of several 
reactions. In the low temperature re- 
gion with organic material and free acid 
present, self-heating to fire can take 
place from 30° C. (R. O. E. Davis. See 
pt. Il). At high temperature in a fire 
explosion may develop—the the en 
ergy of which is nearly equivalent to 
TNT * * *, Therefore, FGAN, because 
of the hazard due to self-heating, to 
flame in cargo size lots from the region 
of 100° C. (212° F.) because of its ready 
combustion in a fire and because of its 
proven ability to detonate on shipboard 
from fire should be designated in marine 
shipment for cargo size lots as a haz- 
ardous material’ (p. III-2 of the re- 
port). [Italic supplied.] 

The cliamants firmly believe that it 
was because of all of the foregoing and 
much more evidence on negligence, fault, 
notice, knowledge, and proximate cause, 
that prompted the committee of the 
House in its 1954 report to state, “The 
evidence before the committee over- 
whelmingly proves that FGAN, an in- 
herently dangerous and hazardous ex- 
plosive was introduced into the flow 
of commerce by the Government with- 
out proper safeguard. That fact alone 
in the opinion of the committee is suf- 
ficient to place the responsibility on the 
Government, for it is a well-established 
jurisprudential principle that the manu- 
facturer of a dangerous commodity who 
introduces it into the stream of com- 
merce must fully test its properties and 
even though the product has passed be- 
yond its ownership and control, it must 
nonetheless take adequate precautions 
and give adequate warnings for the 
protection of those who may be exposed 
to the danger. This, the Government 
failed to do” (p. 16, report of March 
24, 1954). [Italic supplied.] 

This same evidence relied upon by 
the claimants unquestionably moves the 
Senate committee and its report of June 
27, 1955, to say “The Government knew 
it had a good fertilizer in FGAN. It 
was also aware of the fact that FGAN 
possessed certain dangerous qualities” 
(p. 10, report). 

And again to find that “Any Govern- 
ment claim, therefore, that FGAN’s 
hazards were unforeseen is unavailing 
in the light of its knowledge that FGAN 
possessed explosive characteristics. It 
had the duty and obligation to know its 
own product and to ascertain the enor- 
mity of the forces it was turning loose 
on an unsuspecting person” (p. 15, re- 
port). 








230 TEXAS CITY CLAIMS ACT 


Houston, TEx., June 15, 1955. 
Mr. THomAS J. LANE, 
House Office Building, Washington, D. C. 

DEAR Mr. LANE: I listened with a great deal of interest to the hearing before 
your subcommittee last week on the Texas City disaster claims. I represent 
55 death and personal injury claims and 38 corporate property damage claims, 
and was a member of the working committee which represented the plaintiffs in 
the tort-claims suits. 

I enclose, with the request that it be made a part of the committee record, a 
form of amendment to H. R. 4045 which I believe would furnish a satisfactory 
method of limiting payments to Texas City disaster victims. 

This form provides for a 40-percent settlement to both “excess claims” and 
insurance company subrogation claims. It would give the excess-claim group 
full settlement of actual damage sustained up to 40 percent of the amount of 
excess claim sued for in the tort-claims suit. While it would be a large limit 
for such claims as those of Monsanto and Pan American, it is limited to the 
actual damage sustained by those firms, over and above payments received from 
insurance companies. (Much of this damage was to uninsurable property, such 
as foundations and underground piping.) It would be much more equitable to 
the death and personal injury claims than a straight $20,000 limitation. 

The total prayer in the suits (excluding the $40 million claim for unknown 
plaintiffs) was $170 million, of which $41 million was for insurance company 
subrogation, leaving $129 million of excess claim. Under this amendment the 
maximum possible payment would be $52 million to excess claimants and $16 mil- 
lion to insurance companies. I think the actual payment would be around $44 
million to excess claimants and $16 million to insurance companies. 

I hope this suggestion may be of assistance to your committee. 

Yours very truly, 
VERNON ELLEDGE. 


Amend section 3 of H. R. 4045 by adding thereto the following: 

“(g) Claims for death, personal injuries and property damage made by in- 
dividuals, firms, companies, associations and corporations, other than insurance 
companies, shall be approved by the Commission for payment in an amount not 
exceeding the actual damage sustained, as determined by the laws of the State 
of Texas, less any payment received by the claimant from an insurance company, 
and not exceeding 40 percent of the net amount of claim remaining after deduct- 
ing any payment received by the claimant in a civil action filed against the 
United States in a United States district court prior to April 25, 1950. The 
term ‘an insurance company’ as used herein means an insurance company which 
has a right of subrogation. No insurance company shall have any right to re- 
ceive any part of any claim approved under the provisions of this subsection. No 
part of any claim approved under the provisions of this subsection shall be paid 
over to any insurance company, and whoever violates the provisions of this sen- 
tence shall be fined not to exceed $5,000. 

“(h) Claims filed by insurance companies (as defined in subsection (g) of 
this section 3) for reimbursement to them of amounts paid out by them in pay- 
ment of claims under policies based on losses sustained in the Texas City disaster 
shall be approved by the Commission for payment in an amount equal to 40 per- 
cent of the amount so paid out.” 


HovusTon, Tex., June 16, 1955. 
Mr. Tuomas J. LANE, 
House Office Building, 
Washington, D. C. 


DEAR Mr. LANE: My letter of yesterday tendering a proposed limitation upon 
the amounts to be paid Texas City disaster claimants was for use only in event 
it should be decided to put a limitation of some kind upon the amount to be paid. 
I would of course prefer a bill which contains no limitation. 

Yours very truly, 


VERNON BLLEDGE. 
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THE LIBRARY OF CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D. C., July 20, 1956. 

To: House Commitee on the Judiciary. 

From: American Law Division. 

Subject: Memorandum in support of contention that insurance companies who 
have paid persons suffering property losses arising out of the Texas City, Tex., 
disaster will not be entitled to recover from such persons any part of the moneys 
distributed to them under an act of Congress enacted subsequently to the 
judicial rejection of claims filed by such persons under the Federal Tort Claims 
Act. 

(Attention: Mr. Brickfield.) 

1. Any recovery of payments previously made to an insured by an insurer is 
predicated on the principle of insurance law that the insurer is entitled to succeed 
to the legal rights of the insured against a wrongdoer for purposes of recoupment. 
Inasmuch as an attempted assertion by Texas City claimants of a right of recov- 
ery against the United States under the Tort Claims Act proved abortive (Dale- 
hite v. United States (1953), 346 U. S. 15), it follows that there do not now exist 
any legal rights of recovery to which the insurance companies may succeed 
(Phoenia Ins. Co. vy. Erie Transportation Co. (1886), 117 U. 8S. 312, 321; Wash- 
tenaw Mut. Fire Ins. Co. v. Budd (1919), 208 Mich. 483; 175 N. W. 231; Pasley 
v. Amer. Surety Co. of N. Y. (Tex., 1952), 253 S. W. (2d) 86). 

That broader definitions of the recoupment rights of insurer have been 
advanced in prior litigation cannot be denied; but contentions, as for example, 
that an insurer, under principles of equity, is entitled to succeed to all the ways 
and means by which an insured receives reimbursement for his loss, have been 
rejected in controversies factually comparable to the instant one. Thus, in 1874, 
Congress by law (18 Stat. 245, 247, sec. 12) authorized payments to be made to 
persons who had suffered losses at the hand of the Confederate privateers, 
Alabama and others, but limited such disbursements, in the case of claimants 
who had been compensated by insurers, to the difference between the amount of 
such compensation and the true value of the loss sustained. When marine under- 
writers sued to recover any portion of the moneys thus disbursed, they were 
defeated in British courts on the ground that “title to the indemnity granted 
in particular terms out of a particular fund at the disposal of the United States 
by an act of Congress is not a title which can possibly result in law from the 
{insurance] contract itself. [If such right of recoupment existed, the British 
judges noted] it must exist by the combined effect of the contract between the 
insurer and the insured and the act of Congress. It cannot follow from the 
contract of insurance alone, without the act of Congress. * * * Whatever views 
of moral obligation may be entertained with regard to the act of Congress, 
* * * it is correctly described * * * as an act of pure gift from the American 
Government * * *. If once the right had vested to recover any such sum, of 
course an act of Congress could not take it away; but when Congress in express 
terms say, ‘We do not pay the money for the purpose of repaying or reducing 
the loss against which the insurance company has indemnified, but for another 
and different purpose,’ it effectually prevents the right arising. * * * In this 
case the act of Congress declares in very express terms, * * * that no compen- 
sation is to be given * * * on account of loss which has been * * * covered by 
insurance, and secondly that underwriters are not to receive any benefit from 
the funds distributed under the act. * * * It was an act Of grace on their part 
to assign [this fund], and give it either to one or to the other of the losers by 
the acts of the Alabama, and * * * in giving it as they have done, they were 
attaching a condition to the gift, which condition was not only entirely within 
their power but which they might attach without violating any legal responsi- 
bility or moral obligation” (Burnand v. Rodocanachi (1882) 7 Law Reports 
(App. Cas.) 333, 335-336, 341, 343: Md. Casualty Co. v. Lincoln Bk. and Trust Co. 
(1937), 18 F. Supp. 375; (Col. L. R. (1928), 28: 208). 

y way of deduction from a partially relevant New York decision, it also 
may be appropriate to contend that such rights as Congress intended to confer 
under the proposed enactment are entirely “personal, and can be neither as- 
signed nor subrogated; and that Congress contemplated only the victims of 
the disaster as beneficiaries and not the insurance companies (Sun Indemnity 
Co. of N. Y. v. Bd. of Education of New York City (1942) 34.N. ¥. S. (2d) 475). 
Another deduction * deriving support from the cited cases is that, notwithstanding 


1This supporting argument has been attached pursuant to request; but the merit thereof 
is open to question. 
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the reservation to the States under the 10th amendment of the function of defining 
contractual rights and relationships, it is entirely within the constitutional 
competence of Congress to attach conditions to acceptance of moneys which it 
disburses, and in the exercise of such power to incorporate within the contem- 
plated statute a clause (see U. S. C. 31: 203) expressly excluding insurers from 
any share in such distribution by way of assignment, voluntarily or by law 
(see United States v. Aetna Surety Co. (1949) 338 U. S. 336). 

2. A second principle of insurance law that will operate to bar recovery by 
insurers out of payments received from the United States by the insured per- 
sons is that which holds that a right to repayment does not accrue until the 
assured has been fully indemnified for his actual loss (Vance on Insurance (2d 
ed., 1980) pp. 668, 672; Propeck v. Farmers Mut. Ins. Assn. of Grayson County 
(Tex., 1933) 65 S. W. (2d) 390). Manifestly, considerations of equity may 
operate to prevent an insured person recovering twice for the same loss; and 
insofar as any one did in the instant case, recoupment by the insurance com- 
panies would appear to be just and proper. However, avoidance of such a result 
in the present case is to be assured by inclusion within the proposed law of a 
provision expressly limiting the amount to be distributed to an insured person 
to the difference between that received from his insurer and the value of the 
loss actually sustained. Consequently, unjust enrichment such as might serve 
as the basis for recovery by an insurer is not likely to arise (Vance, op. cit., pp. 
671-673 ). 


MEMORANDUM RE TEXAS Crry DISASTER RELIEF BILL SUBMITTED By LIBERTY 
MUTUAL INSURANCE CO., A SUBROGATED INSURER 


I. INTRODUCTION 


Among the losses suffered at Texas City were those of workmen’s compensation 
insurers who, having paid in accordance with the provisions of law and of their 
policies, became subrogated by operation of law, pro tanto, to the rights of their 
payees against those whose wrongful acts or omissions were responsible for the 
disaster. 

Had the wrongdoers been private persons no court in the land would have 
denied recovery to those insurers on their subrogated claims, The doctrine of 
subrogation is universally recognized and applied. 

But the wrongdoer was the United States—and the holding of the Supreme 
Court in Dalehite v. United States (346 U. S. 15), precluded recovery by legal 
action against the United States by any claimant on account of loss arising out 
of the disaster. Not because the Government was held free from negligence but 
only because the Court held the case to be within the ‘discretionary function” 
exception to the waiver of governmental immunity granted under the Federal 
Tort Claims Act. 

If any recovery against the United States had been allowed in the action 
brought under the Federal Tort Claims Act the claims of subrogated insurers 
also would have been allowed (United States v. Aetna Casualty & Surety Co., 
338 U.S. 366). 

The claimants, including subrogated insurers, who suffered losses at Texas 
City and whose claims were finally determined in the Dalehite case to be not 
cognizable under the Federal Tort Claims Act subsequently petitioned Congress 
for relief, on the the@ry that the United States was responsible and should in 
fairness and justice take over the losses from the shoulders of those on whol 
they fell. 

H. R. 296, 88d Congress, Ist session, authorized the Committee on the Judiciary 
to make a full and complete investigation and study of the matter, and to report 
to the House. 

This was done and the report of the special subcommittee of the Committee on 
the Judiciary, unanimously adopted by the full committee, concluded : 

“* * * the committee is of the considered opinion that the Government is 
wholly responsible for the explosions at Texas City and the resulting catastrophe. 
It therefore recommends that Congress take appropriate action, through legisla- 
tion, to compensate claims for property damage, personal injuries, and death 
caused by the explosions which occurred at Texas City, Tex., on April 16 and 17, 
1947.” 

The committee submitted a draft of a bill (H. R. 9785, 838d Cong., 2d sess.) to 
provide a method for compensating losses sustained as the result of the explo- 
sions at Texas City. Since the bill provided that the Secretary of the Army 
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would administer its provisions; hfs views on the bill were requested. In spite 
of his having been furnished a copy of the report of the Committee on the Judi- 
ciary detailing its exhaustive investigation and study which led it to conclude 
unanimously that the United States was “wholly responsible for the explosions 
at Texas City and the resulting catastrope,” the Secretary of the Army took an 
unfavorable position on the bill, stating: 

“No legal or equitable basis can be found to support the position that the Gov- 
ernment is responsible, or should assume responsibility for the explosions at Texas 
City.” 

Since the evidence had been overwhelming that the Army was the chief architect 
of the Texas City disaster, the reluctance of its Secretary to yield up any part 
of the protective cloak of the Supreme Court’s decision in the Dalehite case is 
perhaps not too difficult to understand. But, the committee observed: 

“* * * the Army’s report fails to recognize the very careful findings of this 
committee holding the Government responsible. It undertakes to argue the facts 
and the law as though the report of the Committee on the Judiciary had never 
been made. This attitude on the part of the Army becomes all the more signifi- 
cant when it is remembered that the Army was fully aware of the committee’s 
investigation of the Texas City disaster and, in fact, had an assistant judge ad- 
vocate general of the Army attend the hearings of the special subcommittee at 
Galveston, Tex., on November 16, 17, and 18, 1953. Certainly, there can be no 
doubt that the Army was fully aware of all the facts developed at the hearings 
and could, at that time, have offered testimony and other evidence contrary to that 
presented by the claimants, and in support of the conclusions now appearing in 
its report. In any event, the Army report presents no new or novel arguments 
and, as noted earlier, there is set out in the appendix the earlier report of this 
committee containing a full analysis of the problems relating to the disaster, to- 
gether with conclusions of the committee, and its reasons for finding the Gov- 
ernment responsible (pp. 7, 8, H. Rept. 2024, 83d Cong., 2d sess.). 

The refusal of the Army to concede at any stage that the Government may have 
been responsible, on the Army’s account or at all, for the losses at Texas City 
has its counterpart in the advocacy of the Army’s view by the Department of 
Justice. 

The Department of Justice, however, as if recognizing that it could not per- 
suade Congress that no responsibility whatever should attach to the Government 
for the losses at Texas City, turned its attack on the “subrogated insurance 
company plaintiffs.” 

It is true that subrogated insurers were largely responsible for tracking down 
the causes of the disaster, for pointing the finger at those whose acts or omissions 
contributed in any way to bringing it about, and for the assiduous prosecution 
of the actions against the Government under the Federal Tort Claims Act. In 
fact, were it not for the substantial interests of the subrogated insurers it is ex- 
tremely unlikely that the facts could ever have been unearthed. The vast ex- 
penditures necessarily involved in the conduct of factual investigation, scientific 
research and testing, and in the prosecution of the legal actions, would virtually 
have eliminated any possibility of relief for those who suffered injuries, the 
widows and orphans of those who died, and those whose property was damaged or 
destroyed in the disaster. 

The argument that subrogated insurers are for some reason not entitled to have 
their losses considered and provided for in a congressional relief bill is an old 
one. It has been advanced and rejected many times in the past. 

We shall now demonstrate that the validity and fairness of a subrogated in- 
curer’s claim for reimbursement has long been recognized and honored not only 
by the courts but also by Congress. 

In passing, we deem it advisable to refer to and ciear up an apparent misim- 
pression as to the grounds on which we seek relief from losses which we suffered 
by reason of the disaster at Texas City. In the course of hearings on H. R. 
9785, held August 6 and 7, 1954, before a subcommittee of the Committee on 
the Judiciary of the Senate, the following observation was made by one of the 
members of the subcommittee : 

“Now, the insurance companies have paid up, as I understand you, dollar for 
dollar, everything that they owed, in accordance with law and in accordance with 
their policy, and so forth. Are we, the Government of the United States, paying 
back the money to the insurance companies? That is what I want to know. If 
we are, then there is no necessity for any insurance companies any more. The 
Government should be the insurer of everybody” (p. 10, hearings on H. R. 9785). 

This comment fails to recognize that we do not seek reimbursement from the 
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Government on the theory that it is an insurer, but rather because the Govern- 
ment is the wrongdoer. The basis on which subrogated insurers are seeking 
relief is not that the sovereign must afford them relief, but rather that when the 
sovereign elects to view itself as a wrongdoer, and thus to shed the cloak of 
immunity, the subrogated claimants then become fully entitled to recover, as 
any other claimant, those losses for which the United States in equity and good 
conscience should be answerable. Put in another fashion, the sugrogated insurers 
suffered injury at the hands of the wrongdoer just as much as did any individual 
or corporate claimant who suffered loss of or damage to his property and are 
entitled to share equitably in any relief granted. 





Il, SUBROGATION : THE DOCTRINE OF A SQUARE DEAL 


Subrogation is an ancient doctrine “* * * founded on principles of justice and 
equity, and its operation is governed by principles of equity. It rests on the 
principle that substantial justice should be attained regardless of form; that is, 
its basis is the doing of complete, essential, and perfect justice * * *” (88 C. J.5%., 
Subrogation, sec. 2). 

The right of subrogation rests not upon contract but upon principles of natural 
justice. It is the mode which equity adopts to compel the ultimate discharge 
of a debt by him who, in good conscience, ought to pay it. It is “* * * a doctrine 
which equity borrowed from the civil law and administered so as to secure jus- 
tice, without regard to form or mere technicality.” The principle “is broad 
enough to cover every instance in which one person is required to pay a debt 
for which another is primarily answerable, and which in equity and good con- 
science should be discharged by the latter’ (Couch, Cyc. of Ins. Law, 8S. 1996. 
See also Pomeroy, Equity Jurisprudence (1905), vol. 2, secs. 920-925; Dixon, 
Law of Subrogation (1862), ch. VIII; Sheldon, The Law of Subrogation (1882), 
sec. 3). 

The subrogee stands in exactly the same position with respect to the wrong- 
doer as does the subrogor (Aetna Life Ins. Co. v. Town of Middleport, 124 U. 8. 
534; Ocean A & G v. Hooker, 240 N. Y. 37, 47). One who rests on subrogation 
stands in the place of one whose claim he has paid, as if the payment giving rise 
to the subrogation had not been made (United States v. Munsey Trust Co., 332 
U. S. 234). 

The identity of the cause of action against the wrongdoer is not changed by 
the subrogation of the insurer to the rights of the insured. The cause of action 
in both cases is the combination of the same primary right and its violation. 
The subrogation results only from a change in the beneficial ownership of the 
cause of action, and affects the underlying cause not at all (Phoenix Ins. Co. v. 
United States, 3 F. Supp. 112, 114). 

“Subrogation is an equitable remedy, ‘a device adopted or invented by equity 
to compel the ultimate discharge of a debt or obligation by him who in good 
conscience ought to pay it.’ 25 R. C. L. 1312 * * *, It is merely the doctrine 
of a square deal and it is for a court of equity to say who, in good conscience, 
should bear a loss” (Martin v. Federal Surety Co., 58 F. 2d 79, 84). 

Entirely apart from the justifications which historically have been advanced in 
support of the doctrine of subrogation, the very antiquity of the doctrine and 
its uninterrupted application are of great significance. 'Thus, the insurer makes 

its contract in the knowledge that if it be required to pay a loss by the wrongful 
act or omission of a third party it has a right to seek to recoup its payment 
from the wrongdoer. That knowledge as respects the future, coupled with 
actual subrogation recoveries on past losses, have a material bearing on the 
insurance premium charge. 

Respecting recoveries by subrogated insurers, Mr. Justice Brandeis observed 
in Luckenbach v. McCahan (1918) 248 U. S. 139, 149: 

“Such claims, like tangible salvage, are elements which enter into the caleu- 
lations of actuaries in fixing insurance rates; and, at least in the mutual com- 
panies the insured gets some benefit from amounts realized therefrom.” 


Ill. CONGRESS HAS CONSISTENTLY RECOGNIZED THE VALIDITY OF SUBROGATED CLAIMS 


Congressional recognition of the validity of the subrogation idea, that loss 
should ultimately fall upon the one who in good conscience should bear it, has 
assumed various forms. We shall now discuss several illustrations of such 
recognition. 
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(1) The Federal Tort Claims Act 


Recognition of the validity of the principle of subrogation occurred when the 
Federal Tort Claims Act was enacted in a form which included subrogated claims. 
Full acceptance of the truth of this statement was obtained only after several 
legal battles in which the lawyers for the Government found themselves on 
the losing side. Only the persistent efforts of subrogated claimants prevented 
the will of Congress from being frustrated by the Government’s lawyers. Finally, 
United States v. Aetna Casualty & Surey Co. (338 U. S. 336), fully established 
that the act includes such claims. 

Earlier, Judge Medina had observed: “* * * one of the principal reasons 
given for the passage of this * * * legislation was the shifting from the Congress 
of the burdensome and expensive task of passing upon the increasingly large 
number of claims * * * and the undoubted fact that a substantial number of 
such claims were and had for many years been those of subrogees, which were 
evidently acted upon and paid in pari passu with those of original claimants; 
it is hard to find in the history of this legislation any justification or basis for 
distinguishing between original claimants and subrogees”’ (Niagara Fire Ins. 
Co. v. United States, 76 F. Supp. 850 (D. C. 8S. D., N. ¥., 1948) ). 

And Judge Duffy said, in Wojciuk v. United States (74 F. Supp. 914), at page 
916: 

“It would be a strained and unwarranted interpretation of the intention of 
Congress to say it planned to give the district courts jurisdiction of cases 
brought by claimants originally suffering loss, but to reserve to itself the con- 
sideration of the claims of those standing in the shoes of original claimants by 
operation of law.” 

The Supreme Court in the Aetna case, satisfied that Congress intended to 
include the claims of subrogees within the scope of the Federal Tort Claims Act, 
commented : 

“The broad sweep of its language assuming the liability of a private person, 
the purpose of Congress to relieve itself of consideration of private claims, and 
the fact that subrogation claims made up a substantial part of that burden are 
also persuasive that Congress did not intend that such claims should be barred.” 


(2) The Smali Tort Claims Act 

An earlier congressional recognition of the essential justice of the subrogation 
principle was the enactment of the Small Tort Claims Act (December 28, 1922; 
42 Stat. 1066; 31 U. S. Code 215). 

On June 29, 1932, the Attorney General had occasion to consider (36 Op. Atty. 
Gen. 553) whether subrogated claims were included within the scope of the act. 
He concluded that the act included subrogated claims, and said: “* * * it seems 
entirely clear that upon payment of the damage by an insurance company, and 
proof of this fact, you would upon plain principles of law be required to recog- 
nize the insurance company as the claimant to whom the amount of the adjusted 
claim is due, within the meaning of the statute.” 

He then went on to discuss the legislative history of the 1922 act, stating: 

“Nothing in the legislative history of the act of December 28, 1922, indicates 
that Congress intended to bar insurance companies from securing relief under 
the statute.” 

He noted that the practices of the various executive departments under the 
1922 act were not consistent, the Post Office, Navy, and Labor Departments con- 
sistently certifying subrogated claims to Congress, and the War, Interior, and 
Agricultural Departments and the Veterans’ Administration taking a contrary 
position apparently as the result of a ruling by the Comptroller General (6 Comp. 
Gen. 770) wherein he construed a prior act (41 Stat. 131) as not including 
subrogated claims. The Attorney General then pointed out that whenever de- 
partment heads had certified subrogated claims to it, Congress had uniformly 
appropriated the money to pay them. He concluded: 

“As the ultimate question is the intention of Congress, this practical con- 
struction by the legislative body is impressive. Our objective being to ascertain 
the purpose of Congress in the enactment of this statute and since no claim may 
be paid under the statute until it has been certified to Congress and an appropri- 
ation made for that purpose, a ready means is afforded of obtaining a final and 
conclusive legislative construction. By refusing certification we might obtain 
ultimately a judicial determination of the question through a mandamus suit 
brought by some claimant to compel certification of his claim, but that would 
involve expense and delay, and the sensible course is to have the question cleared 
up by legislation or by legislative action amounting to a conclusive legislative 
construction. 
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“For these reasons I believe the practical eourse is to resolve any doubts 
by construing the statute to require certification, thus giving the Congress an 
opportunity to consider and decide whether it intended by this statute that 
such claims should be paid. In making the certification special attention should 
be called to the fact that it is a subrogation claim by an insurer and the atten- 
tion of Congress should be drawn to the point involved so that it may receive 
deliberate consideration.” 

Thereafter department heads uniformly certified subrogated claims to Con- 
gress which in turn appropriated moneys to pay them. This appears from a letter 
dated October 6, 1939, from the Federal. Works Administrator to the Comptroller. 
General, reproduced in 19 Comptroller General 508, 504, in which the former 
observed : 

“* * * The act of December 28, 1922 (42 Stat. 1066, U. S. C. 31, see. 215), 
confers authority upon the heads of governmental agencies to consider and deter- 
mine claims of a similar nature for certification, if favorably determined, to 
Congress for appropriation for payment. The Attorney General of the United 
States, on June 29, 1932, rendered an opinion (vol. 36, p. 553), to the effect 
that subrogation claims of insurance companies could be considered under that 
act and certified to the Congress in order that it might determine whether the 
act covered such claims by making appropriations for their payment. Since 
that time, it appears that the Congress has consistently appropriated, usually 
in the deficiency bills, sums to pay for claims of subrogees, thereby evidencing 
that they are properly for consideration under the act cited.” 

The consistent policy of Congress of appropriating funds for the benefit of 
subrogees under the Small Tort Claims Act was termed by the Supreme Court 
in the Aetna case “a unique interpretation by Congress of its own statute.” 


(3) The Emergency Relief Appropriations Act of 1939 

In 1939 the Federal Works Administrator asked the Comptroller General for 
his opinion as to whether section 26 of the Emergency Relief Appropriations Act 
of 1939 (538 Stat. 986) included subrogated claims. That act authorized the 
Administrator to pay damages caused by the negligence of any employee of the 
National Youth Administration while acting within the scope of his employment. 

The Comptroller General refused to follow an earlier contrary opinion (6 
Comp. Gen. 770, supra) and held that the statute in question included subrogated 
claims, stating: 

“* * * There is nothing either in section 26 or in section 20 specifically pro- 
viding for the payment of subrogation claims, and the legislative history of 
said section 20 fails to shed any light upon that particular phase of the matter. 
However, the explanation quoted above with reference to section 20 would ap- 
pear to indicate that what was intended was the prompt payment of the claims 
in question under funds appropriated for relief purposes rather than requiring 
such claims be reported to the Congress for appropriation under the 1922 act, 
when the claims are not in excess of $500 * * *. 

“* * * The apparent purpose of section 26 of the Emergency Relief Appropria- 
tion Act of 1989 and of section 20 in the prior act was, * * * to partially remove 
or surrender this immunity from liability so as to permit payment from funds 
provided by said act of ‘any claim’ of $500 or less arising out of the operations 
thereunder and involving damage to or loss of privately owned property caused 
by negligence of Work Projects Administration employees * * *, 

“The law is well settled that an insurance company * * * is entitled to be 
subrogated to the rights of the insured against the person legally responsible 
for the loss. See 33 CJ 438, and cases there cited. There is nothing in the 
language of the provision of law here in question nor in the legislative history 
thereof to indicate an intention that this rule of subrogation should not apply 
with respect to claims filed under said provision.” 

(4) The act of June 22, 1934 

A similar question was similarly answered by the Comptroller General on 

October 17, 1941, in a decision furnished the Postmaster General (21 Comp. 
Gen. 341) wherein he ruled that the act of June 22, 1934 (48 Stat. 1207; 5 
U. S. C. A., sec. 392), conferring authority on the Postmaster General to settle 
“any claim” for damage to person or property not exceeding $500 included 
subrogated claims. He held: 
“* * * the use of the broad and comprehensive term ‘any claim’ in the act here 
involved would appear to cover all claims of the class described in the act 
when filed by any person to whom the United States would have been liable prior 
to the enactment of the act but for its sovereign immunity.” 
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(5) The United States Longshoremen’s and Harbor Workers’ Compensation Act 

Congress provided specifically for subrogation in the Longshoremen’s and 
Harbor Workers’ Compensation Act, section 933 of which provides : 

“({) Where the employer is insured and the insurance carrier has assumed 
the payment of the compensation, the insurance carrier shall be subrogated to all 
the rights of the employer under this section.” 

(6) Priwate relief bills 

Of special significance is the circumstance that Congress has in the past made 
provision for the claims of subrogated insurers in numerous private relief bills. 
In the 77th and 78th sessions, preceding the enactment by the 79th Congress of 
the Federal Tort Claims Act, Congress enacted the following relief bills: 

Private Law 266, 77th Congress, reported in United States Statutes at Large, 
volume 54, part 2, page 1242 (H. R. 3363), approved January 17, 1940, reim- 
bursed the American Insurance Co., under its subrogation claim, for damages 
caused to the insured’s property by reason of the crash of an airplane owned and 
operated by the United States Naval Reserve. 

Public Law 142, 77th Congress, chapter 341, Ist session (H. R. 3523), ap- 
proved July 30, 1941, reimbursed several insurance companies, under their sub- 
rogation claims, for damages caused to their insureds’ property by reason of a 
crash of a United States Navy airplane. 

Private Law 52%, 77th Congress, chapter 663, 2d session (H. R. 5651), ap- 
proved December 2, 1942, reimbursed two insurance companies, under their 
subrogation claims, for damage caused to their insureds’ property by reason of 
the negligence of an agent of the Soil Conservation Service, United States Depart- 
ment of Agriculture. 

Private Law 276, T7th Congress, chapter 82, 2d session (H. R. 3118), ap- 
proved February 16, 1942, compensated the State Compensation Insurance Fund 
of California, under its subrogation rights, for personal injuries sustained by 
their assured when an automobile he was driving was struek by a United States 
Government truck operated by an employee of the Civilian Conservation Corps. 

Private Law 430, 78th Congress, chapter 510, 2d. session (S. 1278), approved 
December 6, 1944, reimbursed the Equitable Fire & Marine Insurance Co., 
under its subrogation claim, for the insured portion of the damages caused to 
the property of its assured, the Yellow Cab Transit Co. of Oklahoma City, Okla., 
which resulted from the negligence of the driver of a United States Army truck 
in colliding with a tractor and semitrailer with cargo owned by the insured. 
The Yellow Cab Transit Co. was also reimbursed by this act for the uninsured 
portion of the damage. 

Shortly prior to the enactment of the Federal Tort Claims Act, to wit: on 
June 5, 1946, a bill was introduced at the 79th Congress, 2d session (H. R. 6688), 
to reimburse insurance companies for the insured portion of the damage caused 
to the property of Empire State, Inc., and the other insureds as the result 
of the crash of an Army plane into the Empire State Building on July 28, 1945. 
In a report dated July 24, 1946 (H. R. Report No. 2655, 79th Cong., 2d sess.), 
prior to the enactment of the Federal Tort Claims Act, the Committee on Claims 
of the House of Representatives recommended “favorable consideration to the 
proposed legislation as amended.” 

With the enactment of the Federal Tort Claims Act, and the close of the 2d 
session of the 798th Congress, both on the same day, August 2, 1946, no further 
action was taken on the aforesaid bill, nor was it reintroduced in the 80th Con- 
gress. The subrogated insurers thereafter instituted suit against the United 
States under the Federal Tort Claims Act and recovered their losses in that 
action (Niagara Fire Ins. Co. v. United States, 1948, 76 f. Supp. 850). 

Report No. 2655, supra, includes the following significant statement by the 
Committee on Claims: 

“Reference is also made in the report of the War Department to the fact 
that the insurance companies collect a premium for their insurance policies 
and that they should therefore not be reimbursed ‘for payments which they 
were bound to make under their contracts.’ It appears to this committee that 
such conclusion fails to give any consideration to the fact that the insurance 
companies’ right of subrogation is not only preserved under the common law 
but is made an integral part of the fire-insurance contract and one of the con- 
siderations for which the policy is issued. The War Department’s conclusion 
also fails to give any consideration to the proposition that subrogation recoveries 
are reflected in the rate level. At the hearings conducted by the subcommittee 
of this committee herein above referred to, on May 7, 1946, several insurance men 
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of standing testified that subrogation recoveries are credited to losses and, since, 
the rate level is based in part upon losses paid, it is clear that subrogation 
recoveries are reflected in the rate level * * *. 

“In view of the fact that the fire insurance companies’ right of subrogation 
is made a condition for the issuance of the policy, and the fact that subrogation 
recoveries are reflected in the rate level, this committee does not regard the 
fact that an insurance company collects a premium for the policy as a sound 
reason for excluding the insurance companies from the benefits of the Military 
Claims Act or a sound reason for Congress to refuse to waive the sovereign 
immunity of the United States against proper claims.” 

Attention is directed to the report dated June 24, 1947, of the Committee on 
the Judiciary (H. Rept. 645), accompanying H. R. 669, 80th Congress, 1st ses- 
sion, dealing with the claims resulting from the explosion at Port Chicago, 
Calif., on July 17, 1944. The report includes the following comments: 

“Nowhere in the statutes relative to claims is there anything which differen- 
tiates between the rights of an individual or the recognized rights of the insurance 
company under subrogation. There formerly was a disposition, on the part of 
some officers handling claims to contend that because an insurance company had 
collected a premium, regardless of amount, it should be permitted no recovery. 
This attitude was strengthened by an opinion of the Comptroller General in 1927. 

“Fortunately, the Attorney General was called upon for an opinion (June 29, 
1932, 36 Ops. Att. Gen. 553). This was followed by an opinion of the Comptroller 
General on January 7, 1943 (vol. 22, p. 611), setting aside the former opinion 
of his office to the effect that insurance companies would not be paid under 
subrogation. 

“This last opinion discusses this question at length, reviews the earlier opinions, 
cites the opinion of the Attorney General and the authorities. In view of the 
full and clear discussion, and the fact that it is in accord with the decisions, this 
opinion is quoted, rather than again briefing the decided cases * * *.” 

Attention is also directed to the fact that the report of the Senate Committee 
on Judiciary, to accompany H. R. 669 (Rept. No. 1355, dated May 18, 1948) 
includes the following statement: 

“It is the view of the committee that settlement should be made as so recom- 
mended, pursuant to Public Law 423 of the 78th Congress, 2d session, and that 
subrogated claims as well as personal should be paid, there appearing no reason 
why the Government, having determined its liability, should not pay such 
subrogated claims.” 

In several of these instances the facts appear to be such that the Government 
was not, strictly speaking, legally liable for the damages. This circumstance 
has not deterred Congress from granting relief when equity and good conscience 
required such action. Nor has the fact that insurance companies would recover 
prevented relief from being. given, indeed insurance companies have been treated 
like any other claimants. Likewise, little attention has been paid to the question 
as to whether the Government might have been able to escape legal liability on 
the ground of sovereign immunity. Such attitudes on the part of the Govern- 
ment would be quite inconsistent with the policy of doing what equity and good 
conscience required it to do. 


IV. JUSTICE REQUIRES THE DISCHARGE OF THE GOVERNMENT’S MORAL OBLIGATION 
TO THOSE WHO, BUT FOR SOVEREIGN IMMUNITY, WOULD HAVE LEGALLY ENFORCEABLE 
CLAIMS FOR REIMBURSEMENT OF LOSSES SUFFERED AT TEXAS CITY 


It is difficult to understand and impossible to justify the reasoning of those 
who suggest that no provision for reimbursement subrogated insurers should 
be included in a relief bill which undertakes to recognize and provide for the 
discharge of the moral obligation of the United States to those who suffered 
losses in the Texas City disaster. 

A loss to an insurer is no different from any other loss. Property rights are 
not different in kind or quality because possessed by a subrogated insurer. We 
use the term “subrogated insurer” not in a technical sense but simply to desig- 
nate those insurers who satisfied obligations imposed by law and their con- 
tracts in paying losses which occurred at Texas City and who, but for the 
technical obstacle of sovereign immunity, would have had legally enforceable 
claims against the United States. 

While it may be argued that, strictly speaking, a right of subrogation against 
the United States cannot exist in the absence of a legally enforceable. right 
in the snbrogor in whose shoes the insurer stands, nevertheless, an insurance 
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<ompany which suffers loss should not be treated differently from any other citi- 
zen. It is entitled to equal protection. That a premium was paid to the com- 
pany for its contract does not change the fact that the company suffered a loss 
just as any other claimant did. In the case of a mutual insurance company, 
since it is owned by its policyholders, the property of the policyholders is dam- 
aged when their company is compelled to bear a loss, just the same as if their 
homes were damaged. The insurance function merely spreads loss; it does not 
change a loss into no loss. 

Insurers should not be placed in a position where their function is largely 
restricted to mere absorption of loss. This would be too narrow a view. What 
should and does happen is that in return for the premium the insurer by prompt 
payment of loss prevents the economic dislocations which large losses create. 
In this particular instance, Liberty Mutual discharged this portion of its respon- 
sibility in noteworthy fashion, as evidenced by the following comment from 
a letter which the company received from the Texas Industrial Accident Board : 

“We doubt if there is any instance on record where the victims of catastrophe 
of the magnitude of this one were accorded the cooperation and their claims 
given the prompt attention that your company has given these unfortunate 
people.” 

Having discharged this part of its function the company next undertakes to 
track down the causes of the loss and the ultimate culprit. It endeavors to 
place the loss upon the wrongdoer, where it belongs. It undertakes to prevent 
recurrences wherever possible. An insurance company is and should continue 
to be far more than a mere loss bearer. The performance of its related func- 
tions should be encouraged as a means of aiding this “constructive corollary 
to enterprise,” as insurance has been called, to become even more useful and 
to make even greater contributions to the general welfare. The right of sub- 
rogation, though sometimes criticized, has long been recognized as a valuable 
and socially desirable part of the equipment which insurers need if they are to 
fulfill to the utmost their essential functions. 

While it is true that the decision of the Supreme Court in the Dalehite case, 
on a technical jurisdictional point, ruled out the legal enforcement of any claim 
as of right against the United States on account of the Texas City disaster, 
this does not justify discriminating among claimants. All claimants are in the 
same boat in asking Congress to make provision for discharging the moral 
obligation of the Government. 

The suggestion that insurers alone should not be reimbursed for their losses 
because they undertook for a premium to assume those losses completely over- 
looks the nature and extent of the disaster. It was by no means the occurrence 
of a natural peril or a happening susceptible to measurement on the basis of any 
known probabilities. Rather, as pointed out by Mr. Justice Jackson in the Dale- 
hite case: 

“This was a man-made disaster; it was in no sense an ‘act of God.’ The fer- 
tilizer had been manufactured in Government-owned plants at the Government’s 
order and to its specifications. It was being shipped at its direction as part of 
its program for foreign aid. The disaster was caused by forces set in motion by 
the Government, completely controlled or controllable by it. Its causative factors 
were far beyond the knowledge or control of the victims; they were not only 
incapable of contributing to it, but could not even take shelter or flight from it.” 

And in a comparable situation Congress said, in connection with the Port 
Chicago disaster relief bill : 

“This insurance was not written with any idea that the Navy would estab- 
lish in the vicinity a potential, and as it turned out, greatly increased and actual 
hazard, overhanging the whole community. In view of what transpired these 
towns, plants, business establishments, and dwellings might as well have been 
located on an active volcano. This, of course, was never within the contem- 
plation of the insurance coverage or the premium rate charged” (H. Rept. 
645, accompanying H. R. 669, 80th Cong., Ist sess. ). 

In the Texas City situation it was developed that the Government had taken 
licenses under an explosives patent to manufacture the substance which det- 
onated, yet. throughout, labeled and treated it as “fertilizer.” Should it now 
wrap itself in the armor of immunity, but as to insurance companies only? The 
irony of such a result can only be appreciated in the light of the evidence that 
the Government succeeded in obtaining various benefits for itself in the form 
of lower rates for transportation and storage hazards than would have prevailed 
but for the improper and misleading label. 
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No moral justification can be found for denying relief to subrogated insurers 
or for according them treatment which is to any degree less favorable than 
that accorded others who suffered losses at Texas City by reason of the wrongful 
acts and omissions of agents of the Government. The doctrine of subrogation 
is itself a form of moral principle engrafted upon our jurisprudence and to deny 
it here is to deny a concept which has’ found almost universal acceptance. 

Is the Government any less obligated with respect to a loss where there 
happened to be insurance protection than where no insurance was involved? 

What about large corporations which suffered losses at Texas City, some of 
them underinsured or even self-insured—was the risk of loss which they took 
any less calculated than that taken by insurers? 

What about the homeowner who insured and the one who did not—is the 
Government to pay in the second case but not in the first? If so, is the first 
homeowner to be reimbursed for the insurance premium he paid, which the 
second did not? 

We believe that the obligation which Congress has found to exist on the part 
of the Government toward those who suffered losses at Texas City cannot be 
discharged by any process based upon a determination that the loss is one which 
was suffered by an individual or by a corporation or that it is a loss suffered 
by an insurer. 

We submit that the right of an insurer to recover on a subrogated claim is a 
right of great value, not only to the insurer but to the public as a whole, and 
ought to be protected. Wrongdoing should be discovered and corrected, whether 
it involve governments or individuals and loss should ultimately come to rest 
on the wrongdoer, “on him who in good conscience should bear it.” The ancient 
and now discredited threadbare cloak of sovereign immunity should not be 
resorted to by the very Government which has so firmly ordained that it should 
no longer serve to deny its citizens their just recoveries. 

Respectfully submitted. 

Lrserty MutrvuaL INSURANCE Co., 
FRANKLIN J. MArRyort, 
Vice President and General Counsel. 
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When H. R. 4045 was introduced in the House of Representatives, a 
companion bill, S. 1077, was introduced in the Senate. The Senate 
bill, S. 1077, passed the Senate and was referred to this committee 
where it was considered in lieu of H. R. 4045. For purposes of con- 
venience and reference it was thought advisable to incorporate as part 
of this record the public law as well as the House, Senate, and con- 
ference reports in connection therewith. 


[Pustic LAw 378—84TH ConeREssS] 
[CHAPTER 864—IsT SESSION] 
[S. 1077] 


AN ACT To provide for settlement of claims resulting from the disaster which occurred 
at Texas City, Texas, on April 16 and 17, 1947 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, The Congress recognizes and assumes the com- 
passionate responsibility of the United States for the losses sustained by reason 
of the explosions and fires at Texas City, Texas, and hereby provides the procedure 
by which the amounts shall be determined and paid. 

Sec. 2. The Secretary of the Army or such persons as he may designate shall 
investigate and settle claims against the United States for death, personal injury, 
and property losses proximately resulting from the disaster at Texas City, Texas, 
on April 16 and 17, 1947, commonly referred to as the Texas City disaster. 

Sec. 3. (a) Claimants shall submit their claims in writing to the Secretary of 
the Army, under such rules as he prescribes, within one hundred eighty days after 
the enactment of this Act. 

No claim shall be entertained by the Secretary of the Army unless it shall 
appear to his satisfaction that such.claim was a part of a civil action filed against 
the United States in a United States district court prior to April 25, 1950, except 
that, for good cause, the Secretary may waive the limitation date of April 25, 
1950, where it is shown that claimant, by reason of infancy, insanity, or other 
legal reason, was unable to bring such civil action. 

(b) The Secretary of the Army shall promulgate and publish rules of 
procedure for handling the claims referred to in section 2 within sixty days after 
the date of enactment of this Act. 

He shall determine and fix the amount of awards, if any, in each claim within 
twelve months from the date on which the claim was submitted. 

Except as otherwise provided herein, the law of the State of Texas shall apply. 

Sec. 4. Since it is the intention and purpose of this Act, and of the Congress, to 
relieve the claimants hereunder, the Secretary of the Army shall limit himself 
to the determination of— 

(1) whether the losses sustained resulted from the explosions and fires 
at Texas City on April 16 and 17, 1947; 

(2) the amounts to be allowed and paid pursuant to this Act ; and 

(3) the persons entitled to receive the same. 

Sec. 5. (a) Claims for awards based on death shall be submitted only by duly 
authorized legal representatives. Nd claim under this subsection shall be 
approved by the Secretary of the Army in amount in excess of $25,000. 

(b) No claims for personal injuries may be approved by the Secretary of the 
Army in amount in excess of $25,000. 

(c) No claim for property losses may be approved by the Secretary of the 
Army in amount in excess of $25,000. 

Sec. 6. (a) In determining the amounts to be awarded for death, personal 
injury, or property losses, the Secretary of the Army shall reduce any. such 
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amount by an amount equal to the total of insurance benefits (except life insur- 
ance benefits), or other payments or settlements of any nature, previously paid 
with respect to such death claims, personal injury, or property loss. 

(b) Payments approved by the Secretary of the Army on death, personal 
injury, and property loss claims, shall not be subject to insurance subrogation 
claims in any respect. 

(c) The Secretary of the Army shall not include in an award any amount for 
reimbursement to any insurance company or compensation insurance fund for 
loss payments made by such company or fund. 

(d) Except as to the United States, no claim cognizable under this Act shall 
be assigned or transferred. 

Sec. 7. The Secretary of the Treasury shall pay out of moneys in the Treasury 
not otherwise appropriated, the claims referred to in this Act in the amounts 
approved for payment by the Secretary of the Army. 

Sec. 8. A payment made under the provisions of section 7 shall be in full 
settlement and discharge of all claims against the Government of the United 
States. 

Sec. 9. The Secretary of the Army shall require assignment to the United 
States of any right of action against a third party arising from the death, 
personal injury, or property loss claim with respect to which settlement is made. 

Sec. 10. The Secretary of the Army shall, twenty-four months after the date 
of enactment of this Act transmit to the Congress— 

(a) a statement of each claim submitted to the Secretary of the Army in 
accordance with this Act which has not been settled by him, with supporting 
papers and a report of his findings of facts and recommendations; and 

(b) a report of each claim settled by him and paid pursuant to this Act. 
The reports shall contain a brief statement concerning the character and 
oy ug of each claim, the amount claimed, and the amount approved and 
paid. 

Sec. 11. Attorney and agent fees shall be paid out of the awards hereunder. 
No attorney or agent on account of services rendered in connection with each 
claim shall receive in excess of 10 per centum of the amount paid, any contract 
to the contrary notwithstanding. 

aaa re violates the provisions of this Act shall be fined a sum not to exceed 
$5,000. 

Sec. 12. If any particular provision of this Act or the application thereof to 
any person or circumstance, is held invalid, the remainder of the Act shall not 
be affected thereby. 

Approved August 12, 1955. 


[S. Rept. No. 684, 84th Cong., 1st sess. ] 
Texas Ciry DISASTER 


The Committee on the Judiciary, to which was referred the bill (S. 1077) to 
provide for settlement of claims for damages resulting from the disaster which 
occurred at Texas City, Tex., on April 16 and 17, 1947, having considered the 
same, reports favorably thereon an amendment in the nature of a substitute 
and recommends that the bill, as amended, do pass. 


AMENDMENT 


Strike all after the enacting clause and insert in lieu thereof the following: 
“That this Act may be cited as the ‘Texas City Claims Act.’ ” 


“NECESSITY FOR LEGISLATION 


“Sec. 2. As a result of evidence adduced before various committees of the 
Senate and the House of Representatives, the Congress hereby finds that— 

“(1) The catastrophe known as the Texas City disaster of 1947, in which 
over 570 persons were killed, 3,500 persons were injured, and great property 
losses occurred, was the result of explosions of ammonium nitrate fertilizer 
on board vessels destined for France as a part of this Nation’s program of 
foreign aid to various war-ravaged and famine-stricken areas overseas. 

“(2) The two shiploads of ammonium nitrate fertilizer exploding at Texas 
City, Texas, on April 16 and 17, 1947, had been produced and distributed at 
the instance, according to the specifications, and under the control of the 
United States, and despite the highly explosive nature of the fertilizer, it was. 
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not so labeled or marked to warn those who conducted its handling and 
loading. 

“(3) The Congress recognizes and assumes the equitable and compassion- 
ate responsibility of the United States for the damages sustained by reason 
of these explosions and fires and hereby provides the procedure by which the 
amounts shall be determined and paid. 


“PROCEDURE ON CLAIMS 


“Sec. 3. (a) That exclusive and special jurisdiction be and the same is hereby 
conferred upon the United States District Court for the Southern District of 
Texas, notwithstanding any prior determination, or any statute of limitations, to 
hear, determine, and render judgment for the damages suffered for property loss, 
death, and personal injuries, resulting from the explosions and fires at Texas City, 
Texas, on April 16 and 17, 1947, commonly referred to as the “Texas City disaster.’ 

“(b) The United States District Court for the Southern District of Texas, with 
the aid of the masters appointed as provided for herein, shall receive evidence of, 
investigate, and allow and fix the amount to be awarded in each of the claims for 
damages against the United States sustained by individuals, firms, companies, 
associations, and corporations as a result of the Texas City disaster, subject to 
exceptions and limitations hereinafter provided. 

“(e@) Under such rules as the senior judge of the United States District Court 
for the Southern District of Texas may promulgate, the court may appoint such 
number of masters, commissioners, and clerical assistants, on a temporary basis, 
as may be necessary to determine and report the amounts due under each suit 
filed, it being the desire and purpose of the Congress that the United States 
District Court for the Southern District of Texas appoint as many masters and 
commissioners as shall be sufficient in number to avoid any impairment of the 
regular work of that court. The masters or commissioners so appointed shall 
receive reasonable fees, to be fixed by the court, not to exceed $50 per diem each, 
such fees to be taxed by the Court against the United States Government as 
costs to be included as a separate item in each judgment entered and certified to 
the Secretary of the Treasury for payment in accordance with Sec. 7 (b), and 
the compensation of clerical assistants so appointed shall be fixed by the Director 
of the Administrative Office of the United States Courts without regard to the 
Classification Act of 1949, as amended. Such masters, commissioners, and 
clerical assistants shall be reimbursed for necessary travel and subsistence ex- 
penses incurred by them while traveling on official buiness, in accordance with 
regulations promulgated by the Director of the Administrative Office of the 
United States Courts. Appropriations for salaries of supporting personnel and 
for travel and miscellaneous expenses contained in the Judiciary Appropriation 
Act, 1956, are hereby made available for the payment of the fees, compensation, 
and expenses authorized to be paid under this subsection, and there are hereby 
authorized to be appropriated such additional amounts as may be necessary for 
such purposes. 

“Seo. 3. (a) The United States District Court for the Southern District of 
Texas, with the aid of the masters and commissioners provided for in section 
2 (c), shall limit itself to the determination of (1) the amount of damages sus- 
tained by each claimant and to be paid pursuant to this Act, and (2) the indi- 
vdiuals, firms, companies, associations, legal representatives, and corporations 
entitled to receive the same, it being the intention and purpose of this Act, and of 
the Congress, to recognize and assume the equitable and compassionate responsi- 
bility and liability for the damages sustained at Texas City as a result of that 
disaster on April 16 and 17, 1947, and to submit only to the judicial determination 
of the United States District Court for the Southern District of Texas the dam- 
ages to be fixed and allowed in each suit filed. 

“(b) The United States, as the defendant, may appear in any and all proceed- 
ings before the United States District Court for the Southern District of Texas, 
and any hearings held by that court, or the masters and commissioners provided 
for, and oppose the grant and entry of any judgment and the amount of damages 
to be awarded, if any, by the court, subject to the limitations contained in sub- 
section (a) of this section. 

“Sec. 4. (a) A copy of the petition in each suit against the United States filed 
under this Act shall, within twenty days after the filing thereof, be served by 
delivery thereof to the office of the United States attorney for the Southern Dis- 
trict of Texas. Any reply or pleading in response to any such petition so filed 
shall be presented and filed with the clerk of the court within twenty days after 
service thereof on the office of the United States attorney. 
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“(b) Prior to the expiration of sixty days after the effective date of this Act, the 
United States District Court for the Southern District of Texas shall promulgate 
and publish special rules of procedure for handling the suits to which this Act 
applies. Unless otherwise in conflict with such special rules, the rules of civil 
procedure, and the local rules of the Southern District of Texas, as amended, shall 
be controlling in the handling of such suits. 

“(c) The United States District Court for the Southern District of Texas, with 
the aid of the masters provided for, shall determine and fix damages, if any, in 
the case of each suit presented, within twelve months from the date on which the 
claim is submitted. 

“LIMITATIONS AND EXCEPTIONS 


“Sec. 5. (a) No judgment shall be allowed in any suit unless, prior to the expi- 
ration of one hundred and eighty days after the effective date of this Act, the 
claimant shall have filed his suit in writing with the United States District Court 
for the Southern District of Texas, in accordance with the rules prescribed by 
that court, or the rules of civil procedure and local rules where not in conflict 
with any special rules promulgated by the court. 

“(b) No judgment for recovery on any damages or any claim filed shall be en- 
tered by the United States District Court for the Southern District of Texas for 
payment under this Act unless it shall have first been found by the court that such 
a claim on which a judgment is entered was a part of a civil action filed against 
the United States in a United States district court prior to April 25, 1950: Pro- 
vided, That the United States district court, for good cause shown by evidence 
presented, may waive the failure of filing a claim prior to April 25, 1950, where 
it is shown that the claimant, because of infancy, insanity, or other legal disabil- 
ity, was unable to bring such civil action. 

“(c) Claims for death, personal injuries, and property damage, made by indi- 
viduals, firms, companies, associations, and corporations, other than insurance 
companies, shall be limited to actual damage sustained, as determined by the 
laws of the State of Texas, less any payment received by the claimant from an 
insurance company. The term “an insurance company” as used herein means 
any insurance corporation, firm, or association, which, under the laws of the State 
of Texas, has a right of subrogation, or which would have such right except for 
this subsection. No insurance company shall have any right to receive any part 
of any claim approved under the foregoing provisions of this Act. No part of 
any judgment entered under the provisions of this subsection shall be paid over 
to any insurance company, and whoever violates the provisions of this subsection 
shall be fined not to exceed $5,000. 

“Sec. 6. (a) Any final judgment entered by the United States district court, 
tixing and awarding money damages on claims filed under this Act, shall be sub- 
ject to review on appeal as to the extent of such damages so awarded, and as to 
the individuals, firms, companies and legal representatives, and corporations 
entitled to receive the same, in the Same manner and to the same extent as other 
judgments of the United States district courts: Provided, however, That no appeal 
may be taken on any issue of liability of the United States for such damages 
resulting from the Texas City disaster. 

“Sec. 7. (a) The Attorney General, acting through the United States district 
attorney for the southern district of Texas, may negotiate, compromise, or settle 
any suit cognizable under this Act, provided the same is approved by the court 
and entered as an agreed judgment. 

“(b) Each and every final judgment certified by the United States District 
Court for the Southern District of Texas pursuant to this Act shall be paid by the 
Secretary of the Treasury out of the moneys in the Treasury not otherwise 
appropriated. 

“(ce)} Any payment under the provisions of this Act of any judgment so reported 
shall be in full settlement and discharge of all claims against the Government of 
the United States made by the particular claimant in the suit in which the judg- 
ment so certified was entered. 

“Sec. 8. (a) The Secretary of the Treasury, before paying any judgments certi- 
fied to him, shall require of, and receive, from the claimants, persons, firms, 
corporations, and legal representatives awarded any part of the damages found 
by the district court judgment, an assignment to the United States to the extent 
of the payment to be made by the Secretary of any right of action arising out of 
the Texas City disaster, which such parties participating in the judgment award 
may have against a third party. 
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“Sec. 9. (a) The United States District Court for the Southern District of 
Texas, with the aid of the masters and commissioners provided for herein, shall, 
as a part of such judgment, award, or settlement, determine and allow reasonable 
attorneys’ fees which shall not exceed 10 per centum of the amount so recovered, 
to be paid out of, but not in addition to, the amount of the judgment awarded, 
to the attorneys of record representing the claimants and parties named in said 
judgment. Any attorney who charges, demands, receives, or collects for services 
rendered in connection with such a claim any amount in excess of that allowed 
under this section, if recovery be had, shall be fined not more than $2,000 or 
imprisoned not more than one year, or both.” 


PURPOSE 


The general purpose of the bill, as amended, is to afford relief to the families 
of the 570 persons who were killed and to those people who suffered personal 
injuries or property damage as a result of the explosions and fires which oc- 
curred in Texas City, Tex., on April 16 and 17 of 1947. 


STATEMENT 


A similar bill, H. R. 9785, passed the Senate in the 83d Congress. 

House Resolution 296 of the 83d Congress, Ist session, sponsored by Hon. 
Clark Thompson of Texas, directed the House Committee on the Judiciary, 
acting as a whole or by subcommitee, to make a full and complete investigation 
and study of the merits, if any, of all claims against the United States for com- 
pensation for property damage, personal injuries, and death alleged to have 
been caused by the explosions which occurred at Texas City, Tex., on April 16 
and 17, 1947. Representative Chauncey Reed, then chairman of the Committee 
on the Judiciary, appointed a special subcommittee composed of Representatives 
Edgar A. Jonas, of Illinois, chairman; DeWitt Hyde, of Maryland; and Thomas 
J. Lane, of Massachusetts to proceed under this resolution. 

The report of that special subcommittee was unanimously adopted by the full 
committee. The special subcommittee in its investigation conducted hearings 
for 3 days at Galveston and Texas City, Tex. In addition, it had at its disposal 
for study and use, the record of the trial court in the Dalehite case—a test case 
relating to the disaster—consisting of 39 volumes and over 33,000 pages of testi- 
mony and exhibits. It also had the views of the Department of Justice trans- 
mitted by letter dated January 4, 1954. 

For reasons to be stated later in the report, the House committee was of the 
considered opinion, concurred in by the corresponding Senate committee and the 
Senate, that the United States Government was responsible for the explosions 
and the resulting catastrophe at Texas City; that the disaster was caused by 
forces set in motion by the Government, completely controlled or controllable by it. 
It recommended that Congress enact appropriate legislation to compensate the 
innocent victims who not only were incapable of contributing to the disaster but, 
because of the suddenness and force of the explosions, could not eseape it. 

Because of the enormity of the disaster and the great number of claims involved, 
the committee adopted the procedure of determining first whether negligence and 
responsibility therefor existed on the part of the Federal Government and then, 
if the responsibility was found to exist, to promulgate a plan whereby, at some 
later date, the individual damages suffered by each claimant could be determined 
and settled.’ 

INTRODUCTORY STATEMENT 


On April 16 and 17, 1947, a manmade disaster occurred in Texas City, Tex., of 
almost unbelievable proportions. Loaded bags of ammonium nitrate fertilizer 
stowed for overseas shipment in the holds of two ships at the docks in that city 
blew up. The disaster occurred as the result of the explosion of an inherently 
dangerous material manufactured, packaged, shipped, and controlled by the 
United States Government under the label of fertilizer. Over 570 persons perished 


1There were over 8,000 claims filed in the Federal district court under the Federal Tort 
Claims Act in the Texas City disaster litigation. Approximately 1.510 claims were based 
on wrongful death, approximately 988 on personal injury claims, and approximately 5,987 
on property damage or destruction claims. It would be manifestly impracticable for a 
aenae” of Congress to hear and ascertain the amount claimed by each individual 
elaimant. 
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in the disaster, and about 3,500 more suffered injuries. Damage to private prop- 
erties ran into millions of dollars. 

The committee, as will be pointed out in this report, is of the firm belief that 
the United States Government is wholly responsible for this catastrophe. The 
fertilizer which blew up in Texas City was part of a fertilizer project through 
which the United States was seeking to carry out a program of foreign aid to 
various war-ravaged and famine-stricken areas overseas. While there were many 
who had a part in the production, shipping, and handling of this fertilizer, it 
was nevertheless the United States Government which conceived and initiated 
the foreign-aid program and it was the Government which controlled or had the 
power to control all phases of the project right from the manufacturing stage to 
the final delivery of the fertilizer at its destination. 

The dissenting opinion of Mr. Justice Jackson in Dalehite v. United States 
(346 U.S. 15, 48), a test case relating to this disaster, aptly stated the responsi- 
bility of the United States Government in the following language: 

“This was a manmade disaster; it was in no sense an “act of God.” The 
fertilizer had been manufactured in Government-owned plants at the Govern- 
ment’s order and to its specifications. It was being shipped at its direction as 
part of its program of foreign aid. The disaster was caused by forces set in 
motion by the Government, completely controlled or controllable by it. Its 
causative factors were far beyond the knowledge or control of the victims; they 
were not only incapable of contributing to it, but could not even take shelter or 
flight from it.” 

Mr. Justice Reed, in speaking for the majority of the Court, said: 

“This fertilizer had been produced and distributed at the instance, according to 
the specifications and under the control of the United States.” 


HISTORY OF COURT LITIGATION 


Before going into a discussion of the merits of the issues and problems relating 
to the Government’s responsibility for this catastrophe, it may be well to con- 
sider at the outset the history and status of the matter when it was presented 
to the Congress for investigation and study. The committee believes this to be 
necessary because the belief has been expressed that the persons who suffered 
damage in the disaster, having litigated their claims under the Federal Tort 
Claims Act and having had their day in court and lost, should not now petition 
Congress as a further remedy. This belief, however, is far from being correct. 

It is a matter of record that subsequent to the disaster over 300 actions against 
the United States were instituted in the names of some 8,500 claimants under 
the Federal Tort Claims Act for death, personal injury, and property damages 
arising out of the disaster. 

After those suits were filed, the parties, in order to simplify matters and to 
eliminate repetition of questions and legal issues common to all litigants, con- 
solidated their cases with the approval of the United States District Court for 
the Southern District of Texas under civil action No. 787, Elizabeth Dalehite 
et al. v. United States (1950). The plan of procedure adopted by that trial court 
was to determine first whether negligence and liability existed on the part of 
the Federal Government and then, if the liability was found, to ascertain at some 
later date, the amount of damages each individual claimant suffered. 


Findings of district court establish liability of Government 

After a trial of the issues, the district court judge, sitting without a jury, 
found negligence on the part of the Government and rendered judgment in favor 
of the plaintiffs. The basic ground for the district court’s findings is expressed 
in its “Findings of Fact’ that the “record discluses blunders, mistakes, and 
acts of negligence, both of omission and commission, on the part of defendant 
(the U. S. Government) its agents, servants, and employees, in deciding to 
begin the manufacture of this inherently dangerous fertilizer. And from the 
beginning of its manufacture on down to and after the day of the Texas City 
disaster, it discloses such disregard of and lack of care for the safety of the 
public and of persons manufacturing, handling, transporting, and using such 
fertilizer as to shock one. When all the facts in this record are considered, 
one is not surprised by the Texas City disaster, i. e., that men and women, boys 
and girls, in and around Texas City, going about their daily task in their homes, 
on the streets, in their places of employment, etc., were suddenly and without 
warning killed, maimed, or wounded, and vast property damage done. The 
surprising thing is that there were not more of such disasters.” The court 
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found that the United States was negligent also in manufacturing the fertilizer, 
in selection of the coating used, and in the manner in which it prepared the 
fertilizer for shipment, and that “each shipment of such fertilizer was a dan- 
gerous public and private nuisance from the time it was manufactured.” 


Reversal of district court on the law by appellate courts 


On appeal, however, the Court of Appeals for the Fifth Circuit unanimously 
reversed (197 F. 2d 771) and the United States Supreme Court, by a division 
of 4 judges to 3, 4 being a majority since 2 judges did not sit, affirmed the 
decision of the court of appeals (346 U. S. 15). The Supreme Court through 
its majority decision decided that the acts of negligence found by the district 
court could not give it jurisdiction to entertain the lawsuits, because the claims 
were based upon the exercise of a “discretionary function” within the meaning 
of the Federal Tort Claims Act. To put it another way, the Supreme Court held 
that the Federal Tort Claims Act did not apply to the type of governmental 
action involved in the Texas City disaster litigation. 


Background and pertinent provisions of Federal Tort Claims Act 


Prior te 1946, which was the year of the passage of the Federal Tort Claims 
Act, persons seeking compensation for tort claims against the United States 
‘Government had, for the most part, only one remedy against the Federal Govern- 
ment and that was to petition Congress for relief. The Federal Government had 
long followed the accepted rule of sovereign tort immunity, that is, that no action 
lies against the Government of the United States unless Congress has authorized 
it. The only relief available to a claimant was by way of a private bill to Con- 
gress. However, the private bill method of petitioning Congress for relief was 
notoriously clumsy, and in recent years the tremendous volume of private legis- 
lation was impairing the efficiency of both Congress and the President (H. Doc. 
562, 77th Cong., 2d sess.). Some simplified recovery procedure for the great 
mass of claims was imperative. A a solution Congress enacted the Federal Tort 
Claims Act affording access to the Federal courts for tort claims within its scope 
(28 U.S. C., secs. 1346, 2671-2680) . 


Government’s liability for negligence similar to that of private person 


Congress, through this act, waives the Government’s immunity from actions for 
injury to persons and property occasioned by the tortious conduct of its agents 
and employees carrying out its work. The act defines this tort liability of the 
Government as similar or analogous to that of a private person. Section 1346 
(b) thereof imposes liability on the Government “for injury or loss of property, 
or personal injury or death caused by the negligent or wrongful act or omission 
of any employee of the Government while acting within the scope of his office or 
employment, wider circewmstances where the United States, if a private person, 
would be liable to the claimant in accordance with the law of the place where the 
act or omission occurred.” [Emphasis supplied. ] 


Act contains exception; no governmental liability for performance of “discre- 
tionary function” 


Section 2680 (a) of the act, however, notes an exception from the scope of the 
provision quoted above. That provision does not apply to “Any claim * * * 
based upon the exercise or performance or the failure to exercise or perform a 
discretionary function or duty on the part of a Federal agency or an employee of 
the Government, whether or not the discretion be abused.” [Emphasis supplied.] 


Decision of Supreme Court 


It was this latter section which the Supreme Court invoked as the legal basis 
for denying the litigants relief under the Federal Tort Claims Act. The Court 
pointed out that the acts of “negligence” found by the district court were per- 
formed in the exercise of a discretionary function or duty and that section 2680 
(a) assured protection for the Government against tort liability for errors made 
in the exercise of discretionary functions. This is made clear by the following 
language appearing in the majority opinion (p. 32): 

“An analysis of section 2680 (a), the exception with were we are concerned, 
emphasizes the congressional purpose to except the acts here charged as negligence 
from the authorization to sue.” 

The Court also stated (p. 24): “Even assuming their correctness arguendo, 
though, it is our judgment that they do not establish a case within the act. This 
is for the reason that a matter of law the facts found cannot give the district court 
jurisdiction of the cause under the Tort Claims Act.” [Emphasis supplied.] 
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It is unnecessary to analyze the Court’s decision for the purpose of determining 
what exactly the words “discretionary function’ mean and what acts they encom- 
pass. It is sufficient, for the purposes of this report, to point out that the Court 
based its decision upon the construction and interpretation of those words, and 
held as a matter of law that the courts could not take jurisdiction of the claims. 
The Supreme Court did not go into the question of whether or not the Govern- 
ment was at fault; it did not hold the Government free from negligence. It 
simply held that even if it was to assume that the Government was negligent 
there could still be no recovery because the courts, on account of the wording of 
the Tort Claims Act, were without power to grant relief. 

Thus it is clear that the claimants had no day in court. Rather, because of 
the majority decision of the Supreme Court, they were put into the same position 
they would have been in if there never had been a Tort Claims Act, namely, a 
position of seeking relief directly from the Congress. No doubt, the House of 
Representatives in unanimously adopting House Resolution 296, 83d Congress, 
which authorized its Judiciary Committee to investigate the Texas City disaster 
claims, concluded that, because of the Supreme Court decision, substantial justice 
may not have been afforded to all those who sustained damage either by death 
or injury to person or property as a result of the catastrophe. 


Congressional action would not invalidate Supreme Court decision 


It should be emphasized, however, that, in adopting House Resolution 296, 
Congress was not attempting to supersede or invalidate the controlling decision 
of the Supreme Court, laid down in the Dalehite case. Congress, prior to the 
passage of the Tort Claims Act, repeatedly entertained claims and concerned 
itself with legislation which provided relief for parties in situations analogous to 
that submitted to the committee for investigation. In addition, since the passage 
of the Tort Claims Act, Congress has invariably exercised its jurisdiction to 
legislate when it was satisfactorily established that for compassionate reasons 
or in equity and in good conscience remedial legislation was necessary to fill a 
void created by existing law. 

With this statement of the Supreme Court’s construction of the Tort Claims 
Act and its inapplicability to the situation herein, we turn to the question of 
the claimed responsibility of the United States Government for the Texas City 
disaster. 


UNITED STATES GOVERN MENT’S FOREIGN AID FERTILIZER PROGRAM FOR OCCUPIED AREAS 


Toward the end of the hostilities of World War II, it was recognized that an 
acute world food shortage existed. The problem of increasing the supply of 
food became an integral part of the United States occupation and administration 
of enemy territories. Secretary of War Patterson wrote that unless “the urgent 
requirements of Generals MacArthur and McNarney for the occupied areas” were 
met “in real volume, we anticipate * * * famine conditions.” According to the 
Secretary’s representative, “The occupying commanders in Germany, Japan, 
and Southern Korea report * * * that the choice may be considered one of 
supplying additional food or additional troops to control the conquered peoples.” 

Quantities of food necessary to alleviate the problem were not in existence. 
Even if food has been available, shipping capacity to transport it could not be 
obtained. The use of fertilizer, therefore, to increase the production of food- 
stuffs in occupied areas presented an obvious means of avoiding widespread 
famine and unrest. A ton of fertilizer can produce 7 tons of food and it helps 
people in occupied areas, in permitting them to grow their own food, to help 
themselves. The securing of fertilizer for occupied areas was therefore a prac- 
tical solution to a difficult problem. 

Under its program of supplying fertilizer for occupied areas, the Government 
producca che material known as fertilizer grade ammonium nitrate (hereafter 
referred to as FGAN or fertilizer). FGAN as a fertilizer had been reeognized 
for several years in agriculture. This was due to the fact that ammonium ni- 
trate, the basic ingredient for FGAN, has a high free nitrogen content. an essen- 
tial to plant growth. Furthermore, the Government had 15 surplus ordnance 
plants readily convertible for the manufacture of ammonium nitrate fertilizer. 
When it became clear that the Government could produce a satisfactory fertilizer 
and also utilize its surplus ammonium nitrate facilities, Secretary of War Pat- 
terson decided that the program should be undertaken. He “reported in sub- 
stance this decision to the Cabinet” where it was “approved and the decision was 
to go ahead with this production.” 
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Production of fertilizer 

In May 1946, the Director of the Office of War Mobilization and Reconver- 
sion requested the War Department “as an emergency matter for national 
defense” to undertake the production of the fertilizer. program “without delay, 
and to take whatever action is appropriate to expedite the attainment of maxi- 
mum production.” The wartime plants were released to the Secretary of War 
and the Army Chief of Ordnance was directed to carry the program into effect. 

The Army entered into a number of cost-plus-fixed-fee contracts with private 
firms—including the Du Pont Co. and Hercules Powder Co.—to “operate the 
installation * * * described herein for the graining of ammonium nitrate (fer- 
tilizer grade),” but subjecting “the work to be done by the contractor * * * to 
the general supervision, direction, control, and approval of the contracting of- 
ficer.” A detailed set of specifications was drawn up and sent to each plant. 
Army personnel were appointed to the plants and they were responsible for 
the application of these specifications and the meeting of production schedules, 
pursuant to an Army standard operating procedure. 


Basie ingredients of fertilizer 

The basic ingredient of FGAN was ammonium nitrate, long used as a com- 
ponent in explosives. Its military use was primarily in combination with TNT 
to form amatol, an explosive used in World War I and the first years of World 
War II. Pure ammonium nitrate, aside from its high nitrogen content, was 
not by itself, however, suitable as a fertilizer because of its hygroscopic property 
(i. e., its capacity to absorb moisture) which caused it to harden and cake, mak- 
ing it impractical for general agricultural use. A coating to moisture proof 
ammonium nitrate was needed. For this coating the Government turned to a 
patent for blasting explosives owned by the Hereules Powder Co. and known as 
the Cairn process (Cairn’s Explosive Patent No. 2,211,738). This coating con- 
sisted of a mixture of petrolatum, rosin, and paraffin (referred to as PRP): In 
the manufacture of FGAN the Government first produced pure ammonium ni- 
trate in certain other Government-owned plants and shipped it in solution to 
the reactivated graining centers for processing. There in the processing, a 
mixture of petrolatum, rosin, and paraffin (PRP) was added to insure against 


caking through water absorption. The material was then granulated to specifi- 
cations, dried and packaged in 6-ply paper bags, marked “Frerri_izer Ammonium 


” 


Nitrate. 
Purchase of fertilizer from private producers 

When the plan to reactivate idle ordnance plants was conceived, it was ap- 
parent that those plants would be unable to produce sufficient quantities of 
fertilizer to meet the early requirements of the program. The War Depart- 
ment therefore requested an allocation by the Combined Food Board of suffi- 
cient fertilizer produced by privately owned commercial producers to meet its 
early need. This fertilizer was to be purchased under a sell-back arrangement 
whereby the fertilizer “borrowed” by the Government was to be returned in kind 
to the private producers out of future production under the program. 


GOVERN MENT’S KNOWLEDGE OF DANGEROUS CHARACTERISTICS OF FERTILIZER 


Background of ammonium nitrate, basic ingredient of FGAN 

The Government knew it had a good fertilizer in FGAN. It was also aware 
of the fact that FGAN possessed certain dangerous qualities. Ammonium ni- 
trate, the basic ingredient of the fertilizer FGAN, had a formidable reputation 
for treachery. Over the years it had caused, through explosion, considerable 
destruction of property and lives. For example, at Oppau, Germany, in 1921, 
5,000 tons of ammonium nitrate, even though diluted with more stable am- 
monium sulphate, exploded with the loss of 586 lives, injury to 2,000 persons, 
and the substantial wiping out of the entire town of Oppau. And in Kensing- 
ton, England, in 1896, ammonium nitrate exploded while being heated in an iron 
retort to produce nitrous oxide (laughing gas) for dental use, and destroyed the 
plant. } 

In addition to the physical evidence of disasters demonstrating the lethal 
qualities of ammonium nitrate, there was considerable evidence in the record, 
such as TVA reports, Bureau of Mines Bulletins, Army Ordnance manuals, and 
expert testimony, pointing to the fact that excessive heat, carbonaceous and other 
sensitizing materials, either alone or in combination with each other, would in- 
crease the explosive propensities of ammonium nitrate. 
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Development in 1943 of FGAN 

With this knowledge, namely, that ammonium nitrate when subjected to high: 
temperatures, contamination, carbonaceous, and other sensitizing forces would 
explode, the Government in 1943 commenced the production of FGAN. In that 
year TVA, acting under its statutory delegation to undertake experiments and 
manufacture fertilizer (48 Stat. 61; 16 U. S. C., sec. 831 (d)) began the produc- 
tion of ammonium nitrate as a fertilizer, using surplus plant facilities formerly 
used by the Government for the production of ammonium nitrate as an explosive. 
TVA requested the Bureau of Mines, an agency intimately concerned with explo- 
sives testing, to conduct tests on several types of ammonium nitrate fertilizer 
made up by TVA. The Bureau advised that because of crowded conditions it was 
not in a position to make any large-scale tests but that in general it would not 
favor the mixing of organic materials with ammonium nitrate. It stated: 

“In general, we do not favor the mixing of organic materials with ammonium 
nitrate and are of the opinion that while such mixtures may not be unduly sensi- 
tive, accidents due to other causes may be attributed to such mixtures to the 
embarrassment of those who are responsible for their use. We are very conserva- 
tive in the recommendation of mixtures that have not been subjected to extended 
experience and tests for some of the reactions may be slow and some of the decom- 
position products may have an unexpected sensitivity. It would be our advice, 
therefore, that you do not promote such new mixtures unless they are imperative. 

“For the foregoing and other reasons we do not favor the making of tests upon 
the mixtures you have suggested. Certainly we are not in a position to make any 
of the large-scale explosion tests that are described in Research Bulletin No. 20 of 
the Underwriters Laboratories of December 1940 because of the crowded condi- 
tions in our Explosives Testing Station at Bruceton. We can make impact and 
friction tests but would request that you do not use the Bureau’s findings in the 
promotion of the mixtures for reasons that I have indicated above.” 

As a result of that advice a series of conferences took place, attended by repre- 
sentatives of the War Production Board, responsible for allocation of fertilizers, 
the Department of Agriculture, the TVA, representatives from private industry, 
and representatives from the Canadian Government. It was agreed that tests 
on the explosive nature of ammonium nitrate fertilizer were needed and that 
the tests be conducted by the Underwriters Laboratories. A contract between the 
War Production Board and the Underwriters Laboratories was signed in March 
1944. 

Meanwhile, and in November 1943, TVA and three ordnance plants started 
production of FGAN for commercial use. 


Tests abandoned 

In a series of reports to the War Production Board pursuant to the contract, 
the Underwriters Laboratories emphasized that test results clearly demonstrated 
that ammonium nitrate coated with organic matter was more sensitive to detona- 
tion than straight ammonium nitrate. In addition the test shows that its 
sensitiveness was further increased when subjected to increases in temperature. 
These findings led to the recommendation that FGAN be submitted to a number of 
further tests to determine the effect of increased mass, confinement, and a long 
preheating period. These tests were never completed, however, but were termi- 
nated at an intermediate stage despite the protest of the Underwriters Labora- 
tories and in the face of the suggestion that further research might point up 
suspected but unverified dangers. 

In addition, at about the time the Underwriters Laboratories undertook the 
testing of fertilizer for the War Production Board, an explosion at Wolf Creek 
Ordnance Plant brought about by oil-contaminated ammonium nitrate, caused 
Army Ordnance to seek advice from the Bureau of Mines and several commercial 
producers with long experience in the manufacture of explosives, concerning the 
hazards of adding coating mixtures (PRP), to ammonium nitrate at high tem- 
peratures. In answering, Hercules Powder Co. and Atlas Powder Co. each empha- 
sized the extreme hazard involved in such a product. The Bureau of Mines 
pointed up the need for more testing. Du Pont Co. reported that it had completely 
discontinued the coating of ammonium nitrate as a result of several explosions; 
including a fatal blast attributed to the presence of petrolatum in an evaporating 
pan. 

The record of the court proceedings in the test case relating to the Texas City 
disaster comprises 39 volumes and some 33,000 pages of testimony and exhibits. 
In addition there are three volumes of typewritten transcript of committee hear- 
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ings. It would be a most difficult task resulting in a voluminous report if the 
committee was to go into a detailed account and analysis of all the testimony. 
For this reason and to simplify matters there has been set out in the appendix a 
compendium of statements, all by responsible officials and agencies of the United 
States Government.? The committee believes that these statements clearly demon- 
strate the Government’s awareness and knowledge of the dangers and explosive 
characteristics of FGAN. 


Fvents subsequent to 1946 (initiation of foreign fertilizer program) 

In the face of the history of explosions, however, and despite the need for 
further testing of FGAN’s dangerous potentials, the Government in mid-1946 
expanded the production of FGAN to meet its program commitments of providing 
fertilizer for Japan, Korea, and Germany. It is clear that Ordnance was pre- 
occupied with the suitability of FGAN as a fertilizer rather than as an inherently 
dangerous explosive. The Government viewed itself as “an industrial organiza- 
tion” and considered the FGAN program a “commercial venture” in which the 
primary purpose was to insure only that its product met specific requirements as 
a fertilizer. It was reported at a field directors’ meeting for ammunition plants 
in August 1946 that : 

“The inspection in this program should be held to the minimum that we need 
to determine that the material produced is in accordance with the specifications. 
It isn’t intended that there will be an elaborate inspection division at any of the 
plants, but it will be necessary that inspection be performed. This is a com- 
mercial venture, and a great deal of money has been entrusted to the Ordnance 
Department to produce a quantity of acceptable material.” 


Complaints of charred and broken paper bags 


In the procedures adopted by Army Ordnance there was no substantial oppor- 
tunity for the FGAN, after being processed at high temperatures, to cool. It was, 
in many instances, after being packed in paper bags, loaded into sealed boxcars 
for shipment. Metal containers, which would have minimized the danger in 
bagging at such high temperatures, were not used. The inescapable result of 
bagging hot FGAN in paper containers was a continuing history of complaints 
relating to charred, broken bags. Texas City and other ports continually were 
making complaints to Army Ordnance centers. 

The vice president of the Texas City Terminal Railway Co. (warehousemen 
for the FGAN at Texas City) testified that hot and damaged bags were received 
at Texas City as early as June 1946. He complained to one Ordnance plant that 
the bags were “scorched to the breaking point” and were “so hot, in many in- 
stances, that it was impossible for our men to handle the bags until they were 
allowed to cool off.” 


Failure of Government to give notice 

The Government, however, did little about those complaints. The delivery 
of FGAN to the carriers and other people handling the shipments continued 
without change in handling procedure or notification of FGAN’s dangerous 
characteristics. Instead, the Government emphasized that FGAN was a fertilizer 
rather than an inherently dangerous explosive. The labeling on the bagged 
FGAN was as follows: 

“*FERTILIZER’ in large letters; in smaller letters underneath, ‘Ammonium 
Nitrate, nitrogen 32.5%.’ ”’ 

According to the testimony, the word “fertilizer” is normally regarded in 
industry as a familiar and harmless substance. Workmen who handled the 
material at Texas City testified that they viewed FGAN as no less safe and inert 
than flour or cement. 


FERTILIZER WHICH BLEW UP AT TEXAS CITY 


Produced by Government and “sold” to private producer 


The particular fertilizer which blew up at Texas City had been produced 
at three of the Army ordnance plants reactivated by the Government for the 
fertilizer program and pursuant to the sell-back arrangement was allotted to 
the Lion Oil Co., one of the commercial producers which had furnished fertilizer 
to the Government in 1946. The sale to Lion Oil Co. was covered by a contract 


2The compendium of statements was submitted as an exhibit by the attorneys appearing 
for claimants at the hearings before the special subcommittee in Galveston, Tex., and it 
is a part of the record of those hearings. 
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dated January 10, 1947, which expressly provided that title to the. fertilizer 
being sold by the War Department was to pass to Lion Oil upon its making 
payment for the FGAN to the Quartermaster purchasing office in New York 
City. Since the contract provided that Lion Oil could designate a third party 
recipient, Lion contracted for resale of the fertilizer with the French Supply 
Council, a French Government agency. The French Supply Council had earlier 
secured a preferential fertilizer allocation from the Civilian Production Ad- 
ministration, and, in pursuance thereof, the French shipping orders were trans- 
mitted to Lion Oil, which turned them over to the Army for execution. 

The fertilizer, in accordance with contract requirements, was shipped by 
rail, under Government bills of lading, from ordnance plants in Nebraska and 
Iowa to the French Supply Council as consignee in Texas City. It was stored 
in shipside warehouses in Texas City. 


Loading of FGAN on steamship “Grandcamp” 

By April 15, 1947, 1,850 tons of FGAN had been loaded on the steamship 
Grandcamp, a French Liberty ship owned by the Republic of France, and 1,000 
tons on the privately owned steamship Highflyer. Loading of the fertilizer 
from warehouse to ships’ stowage was performed by independent stevedores in 
the employ of the vessels. The Grandcamp carried, in addition, a quantity of 
munitions originally consigned to Venezuela, but for undisclosed reasons not 
discharged there. The Highflyer also had an additional cargo of 2,000 tons 
of sulfur. 

The customary method of stowing an inert cargo, which was the accepted 
method of stowing FGAN, was followed in loading the steamships Grandcamp 
and Highflyer. Dunnage, consisting of wooden boards and paper to protect the 
eargo, was laid on the floor of the holds. This dunnage, of course, was car- 
bonaceous and therefore combustible. The bags of FGAN were packed one on 
top of the other in solid layers with no space for ventilation. 


Explosions at Texas City 

Loading of No. 4 hold of the Grandcamp, where the fire started, ceased at 
5 p. m. in the afternoon of April 15, and its hatch was closed and remained 
battened down until 8 o’clock the following morning when longshoremen boarded 
the ship and started removing the hatch covers. At approximately 8:15 a. m. 
smoke was observed coming from hold No. 4 containing 880 tons of FGAN and, 
upon inspection, fire was discovered. Efforts to halt the fire were unavailing. 
The captain ordered all personnel off the ship. Meanwhile, the hatches were 
covered and steam was introduced into the holds to smother the flames and 
put out the fire. This is a normal and accepted method of fighting fire on board 
ship. 

At 9:15 a. m. the fertilizer on the Grandcamp exploded with tremendous force. 
The explosion resulted in the spread of the fire to warehouses and other nearby 
structures and to the steamshihp Highflyer in a nearby slip. The fires con- 
tinued all day and into the night. At approximately 1:10 a.m. on April 17 the 
FGAN in the Highflyer detonated, completely demolishing that vessel and the 
S. S. Wilson B. Keene which had been lying alongside. These explosions and 
resulting conflagrations virtually leveled the dock area in Texas City. In addi- 
tion, approximately 1,000 residences, industrial plants, and other buildings were 
either totally destroyed or suffered major structural damage. Flying steel 
fragments and portions of the cargo of Grandcamp—including a 30-foot-long 
drill stem weighing over a ton—were found 2 miles distant. As noted earlier 
about 570 persons suffered violent death. More than 3,500 other people were 
injured and suffered either delayed death or mental and physical anguish attend- 
ant upon months of hospital confinement and medical care. 


CAUSATIVE FACTORS OF EXPLOSIONS 


In the opinion of the committee, the evidence demonstrates that the tremen- 
dous tonnage of coated FGAN, hot and tightly packed in the hold of the Grand- 
camp, ignited and exploded. Two and two-thirds Liberty ships were completely 
obliterated and destroyed and, with them, evidence which may have enabled 
everyone to know the exact process which produced the fire in the hold of the 
Grandcamp and the explosion. It was suggested, as a plausible explanation of 
the origin of the fire, that a lighted cigaret butt may have been dropped into the 


® Payment was not made, however, until long after the disaster. 
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hold of the Grandcamp in the space between the ship’s shell and the stacked 
FGAN, during the loading operations. However, a review of some 33,000 pages 
of testimony and exhibits disclosed no direct or dependable evidence in support 
of this supposition. 

The committee considers as a more reasonable explanation—one recognized 
by the Government itself—tht the coated FGAN (which generated its own heat), 
being hot and tightly confined in great mass in the hold of the Grandcamp with- 
out proper ventilation, ignited spontaneously and exploded. As one Bureau of 
Mines expert who investigated the disaster testified, these explosions were a 
classic example of simple factors of mass, heat, density, and confinement. 

This analysis of the cause of the explosion in the Grandcamp is firmly sub- 
stantiated by Government tests, by scientific authority, and by expert witnesses 
who testified in the case before the Federal courts. (See, for examples of the 
Government’s recognition that FGAN is capable of spontaneous combustion, 
Bureau of Mines Report I. C. 7463, June 1948; Bureau of Ordnance, Official Re- 
port Texas City Disaster, Circular No. 719.) The Government, in an official 
Picatinny Arsenal report, sets forth the probable manner in which the FGAN 
exploded (Rept. No. 1675, 1948). 

“b. When the hatch covers were removed on the following morning, the warm 
air in the hold started to rise and the air currents quickly fanned the smoldering 
fire and caused it to spread rapidly. The fire probably progressed most rapidly 
where the greatest amount of fuel—wooden dunnage and paper—was in contact 
with the bagged FGAN and the air could cireulate most freely. During this 
time, molten FGAN probably flowed down the burning face to the bottom of the 
hold. 

“e. Within a relatively short time, some of the wooden dunnage burned away 
and the cargo began to shift and settle, probably against the shell of the ship, 
thus confining some of the molten burning FGAN in a closed space where gas 
pressure could develop rapidly. It was probably here that detonation originated 
and was propagated to the rest of the cargo.” 

If additional evidence was needed to buttress the above statements as to the 
cause of the disaster, it need only be pointed out that part of the FGAN which 
was on the docks at Texas City awaiting stowage at the time of the explosions 
was later reshipped by rail to the port of Baltimore, Md., where it was stowed 
aboard the steamship Ocean Liberty for shipment overseas. On July 28, 1947, 
at the port of Brest, France, that FGAN exploded and completely demolished 
the Ocean Liberty and all its cargo. Thereafter, in a suit filed in admiralty 
against the charterers of the vessel and its general agent, the evidence estab- 
lished and the district court found that the fire and explosion which destroyed 
the Ocean Liberty was due to the spontaneous combustion of the FGAN. (A/S 
Ludwig Mowinclels Rederi v. Accinanto, Limited, 99 F. Supp. 261, 264, 274.) 
While the case was reversed on other grounds and remanded, the Court of Ap- 
peals, Fourth Circuit, nevertheless accepted the district court’s finding of facts 
that the explosion was due to the spontaneous combustion of the FGAN (199 
F.. 2d 134, 138). 









GOVERN MENT’S RESPONSIBILITY 






The event of the disaster at Texas City was, of course, the best proof that 
FGAN is an inherently dangerous explosive. The Army had been using am- 
monium nitrate for years as a component in the manufacture of explosives. 
The particular FGAN which blew up at Texas City was manufactured under 
an explosives patent at Army ordnance plants formerly used for the manufac- 
ture of munitions. The production program was placed under the immediate 
direction of the Army’s Field Director of Ammunition Plants. Advice on the 
methods of manufacture and the hazards of processing the fertilizer was sought 
from experienced commercial producers of high explosives. There was a con- 
tinuing history of fires, complaints of overheated FGAN in charred bags, and 
incidents of ammonium nitrate explosions. The committee is of the opinion that 
there is not the slightest basis for the belief that FGAN was an impotent product. 

Yet, in the shipment of this product, the Government treated it as an everyday 
commodity of commerce. Common carriers and people who handle cargo in 
transit cannot be expected to possess the facilities or the technical knowledge 
to determine for themselves the latent and inherent dangers of complex com- 
pounds. It is incumbent upon manufacturers today to keep pace with the times 


and use the greatest caution and integrity to insure the safety and well-being 
of all. 
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Any Government claim, therefore, that FGAN’s hazards were unforeseen is 
unavailing in the light of its knowledge that FGAN possessed explosive char- 
acteristics. It had the duty and obligation to know its own product and to ascer- 
tain the enormity of the forces it was turning loose upon unsuspecting persons. 

It has been urged that intervening acts of negligence—longshoremen allegedly 
smoking about the holds of the Grandcamp—may have caused the explosious. 
This contention is entitled to little weight when it is recalled that FGAN is an 
inherently dangerous explosive and that there was an absence of any warning 
that it was either inflammable or explosive. 


RELATIONSHIP OF UNITED STATES TO FERTILIZER AT TEXAS CITY 


Much argument has been advanced concerning the passage of title or ownership 
of the particular FGAN which blew up in Texas City to the Lion Oil Co. and, 
in turn, to the French Supply Council. It has been urged that when the Gov- 
ernment returned the fertilizer to Lion Oil by delivery to the railroad cars at 
the ordnance plants, it completely divested itself of all ownership, possession, 
and control of the FGAN. When the facts are carefully analyzed, however, 
and viewed in the light of the Government’s entire foreign aid fertilizer program, 
it is believed that it made very little difference whether title to the FGAN 
passed or did not pass legalwise to Lion Oil because the Government had already 
committed the material to France and was in control, through a system of 
priorities, of the materials course. While the Government did not ship the 
FGAN directly itself and the material traveled through private industry to 
comply with the sell-back arrangement, private producers nevertheless were still 
required to ship the fertilizer according to and in compliance with Government 
directions. The Government was permitting a deviation of its method but not 


of its objective. 
Initiated for relief of occupied areas 

{t will be recalled that the whole fertilizer program was originally set up to 
take care of occupied areas only, i. e., Germany, Japan, and Southern Korea. 
The FGAN taken from the commercial producers was supposedly a temporary 
measure to be used until such time as the reactivated Army ordnance plants could 
get into full production. 

The War Department secured fertilizer under this temporary measure by 
obtaining an allocation for the material from the Combined Food Board.’ The 
Department paid the commercial producers for the fertilizer and, under a sell- 
back arrangement as required by Combined Food Board allocation, it agreed to 
return an equivalent amount of the fertilizer supplied. 


Program expanded 

Under the temporary sell-back arrangement, return FGAN was to be supplied 
from Ordnance production during the spring of 1947. However, the nitrogen 
condition in the world continued to be serious. War ravaged countries like 
France, while not occupied areas, nevertheless needed an increase in the produc- 
tion of food. In addition, France was threatened with the possibility of a com- 
munistic government. As stated in one report, the situation “was most critical 
in France and in the nations served by UNRRA, where short rations and actual 
starvation exist.” 

In June 1946, when the Nitrogen Producers Industry Advisory Committee * 
met, its purpose was to discuss, among other things, the estimated nitrogen avail- 
able to meet the need of domestic use and the requirements of areas overseas 
occupied by the United States. When it met in November, however, the purpose 
of its meeting was expanded to “discuss means by which CPA will be ennbled 
to meet International Combined Food Board allocation of ammonium sulphate 
and ammonium nitrate to foreign countries and United States possessions.” In 
other words, the Government’s fertilizer program was no longer confined to 
occupied areas but had been expanded to take in “foreign countries and United 





* The Combined Food Board was an international agency which allocated food, fertilizer, 
and other scarce commodities among the United States and its allies. The Board’s alloca- 
tion of United States production were enforced by the Civilian Production Administration, 
the governmental agency controlling priorities. Advising the Civilian Production Adminis- 
tration on the question of nitrogen supplies was the Nitrogen Producers Industry <Ad- 
visory Committee, a committee composed of commercial producers and headed by the Deputy 
Director of CPA’s Chemical Division. ” , 

° See footnote 4. 
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States possessions.” The additional overseas areas listed for fertilizer aid, 
under the expanded program, included such nonoccupied countries as Philippines, 
Latin American Republics, France and colonies, Netherlands, Netherlands Nast 
Indies, UNRRA, and Finland. 

Several members of the nitrogen industry called attention to the position in 
which they would be placed if, as proposed, the Army shipped its nitrogen 
production to other countries instead of returning it to the producers as originally 
promised. Producers had made commitments to their domestic customers and 
depended on the Army supply under the sell-back arrangements to fill their own 
orders. 


Adoption of a device 

The Government, however, was determined that its own commitments should 
be met. It was, of course, faced with the fact that if the fertilizer was shipped 
directly overseas it would be in a position of breaking faith with commercial 
producers for the return of the material. In order to prevent this, it worked out 
and adopted the device of delivering the fertilizer to private inaustry and then, 
through a system of priorities, it forced the producers to sell the material to 
France and the foreign countries to which it was committed. 

The particular FGAN involved at Texas City was delivered to Lion Oil for 
shipment to France in the following manner: The Federal allocation of ammo- 
nium nitrate on November 7, 1946, for French colonies was fixed for the first quar- 
ter of 1947, at 55,000 tons. This allocation, it may be well to note, was made 
before the material which blew up at Texas City was manufactured, and also 
before the Lion Oil Co. entered into the so-called contract with the Government 
under the sell-back arrangement. That contract was not written until January 
10, 1947. 

Prior to the date of the contract and on November 25, 1946, the French Supply 
Council, acting for the Government of France, filed application with the Civilian 
Production Administration® for approximately 70,000 short tons of FGAN. 
The applications were approved by the CPA and given CC priority rating. A 
memorandum relating to these applications contained the following illuminat- 
ing paragraphs: 

“As you know, we have been informed that the United States Army is now 
returning to producers the tonnage of ammonium nitrate which they had bor- 
rowed. Our chemicals division states that these producers are reluctant to ship 
to export either from this returning tonnage or from new production and, there- 
fore, the United States Government commitment is in danger of not being 
fulfilled. Mr. Hart, chemicals division, is of the opinion that the only method 
by which this export requirement will be filled is through the use of a CC rating 
authorized to cover these unfilled balances. 

# « x * * . % 

“As indicated above, producers are still reluctant to ship to export. We had 
hoped that with the return of the borrowed quantities this reluctance would 
disappear. Since it has not, it is recommended that a CC rating be authorized 
to the quantities indicated in order that these applicants may receive delivery of 
the balances which have been allocated to them.” 

After CPA approved the applications and issued a priority rating for the 
fertilizer, it assigned a quota to Lion Oil: A contract was then entered into be- 
tween Lion and the purchasing agent of the French Supply Council for the sale 
and exportation of the FGAN to France. In accordance with French shipping 
instructions transmitted through Lion, the FGAN was shipped to Texas City. 


Government control 

It is clear from the foregoing that the whole operation was one of Govern- 
ment control. The so-called delivery to Lion was at best a mere paper trans- 
action. Lion had the role of a mere automation in the fulfillment of the 
Government’s commitments to France. It was not connected in any way with 
the manufacturing, shipping, testing, or handling of the FGAN which blew 
up at Texas City and while it may have “resold” the material to the French 
Supply Council, it had no more power or control over the sale or disposition of 
the FGAN, than if the Government itself had shipped the material to France. 
Whatever may be the technical and legal connotations to be drawn from the 
sale transaction, there can be no doubt in the minds of fair and reasonable 


® See footnote 4. 
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persons that because of its complete dominance over all phases of the program, 
the responsibility for the FGAN involved in the Texas City disaster was the 
Government’s. The committee is of the opinion that it would be wrong indeed 
to permit the Government, when for reasons of expediency it continues to 
exercise substantially all the prerogatives of ownership over the fertilizer, to 
avoid responsibility therefor simply because bare legal title may have been 
in another. 
CONCLUSIONS 


There can be no doubt that the fertilizer known as FGAN is a dangerous and 
hazardous explosive. The disaster itself is ample proof of this fact. As the 
majority opinion in the Supreme Court succinctly states: ‘Following the dis- 
aster, of course, no one could fail to be impressed with the blunt fact that FGAN 
would explode (Dalehite v. United States, 346 U. S. 15, 23).” 

The Army knew that FGAN possessed dangerous characteristics. It had 
been using ammonium nitrate, the primary ingredient of FGAN, for years as 
a component in the manufacture of explosives. In fact, the particular FGAN 
which blew up at Texas City was manufactured under an explosives patent 
at Army ordnance plants formerly used for the manufacture of munitions. 
Government responsibility for the whole program can be fixed by the state- 
ment of the Supreme Court which, on page 18 of the majority opinion, reads: 

“This fertilizer had been produced and distributed at the instance, according 
to the specifications and under the control of the United States.” 

Tests conducted at the request of the Government to determine the ex- 
plosive and fire hazards of FGAN were terminated by it at an intermediate stage 
against the recommendations of a research laboratory hired by the Government, 
and in the face of the suggestion that further research might peint up suspected 
dangers. In addition there was a continuing history of fires, complaints of 
overheated FGAN in charred bags, and incidents of ammonium nitrate explo- 
sions. Yet, in the shipment of this product, the Government treated it as an 
everyday commodity of commerce labeling it simply as a fertilizer without 
warhing of its propensities. Certainly the common carriers and people who 
handled the cargo in transit could not be expected to possess the facilities or 
technical knowledge to determine for themselves the latent and inherent 
dangers of this complex compound. Manufacturers today must keep pace with. 
the times and use the greatest caution and integrity to insure the safety and 
well-being of all. Since the Government knew that FGAN possessed explosive 
characteristics, it had the duty and obligation, as would be expected of any 
manufacturer, to know its own product thoroughly and to ascertain the enormity 
of the forces it was turning loose upon unsuspecting persons. 

The particular fertilizer which blew up at Texas City was part of a project 
through which the United States Government was seeking to carry out a 
program of foreign aid to various war-ravaged and famine-stricken areas over- 
seas. It not only initiated the program but controlled all phases of the project 
right from the manufacturing stage to the final delivery of the fertilizer at 
its destination. While it has been claimed that, pursuant to a sell-back ar- 
rangement, title to the FGAN at Texas City was not in the United States Gov- 
ernment, a thorough study of the evidence makes it all too clear that the Govern- 
ment exercised substantially all the prerogatives of ownership over the fer- 
tilizer and, through a system of priorities, controlled or had the power to con- 
trol the entire fertilizer program to the exclusion of all others. 

Of course, whether the Government owned the fertilizer which blew up 
at Texas City or whether title to the product had passed to another is, in the 
final analysis unnecessary to decide. The evidence before the committee over- 
whelmingly proves that FGAN, an inherently dangerous and hazardous explosive,. 
was introduced into the flow of commerce by the Government without proper 
safeguard. That fact alone, in the opinion of the committee, is sufficient to 
place responsibility on the Government, for it is a well-established jurisprudential 
principle that the manufacturer of a dangerous commodity who introduces it 
into the stream of commerce must fully test its properties and even though the 
product has passed beyond its ownership and control, it must nonetheless take 
adequate precautions and give adequate warnings for the protection of those 
who may be exposed to the danger. This the Government failed to do. And 
as a result over 4,000 innocent victims—people who not only were incapable 
of contributing to the disaster but, because of the suddenness and force of the 
explosions, could not even take flight from it—were either injured or killed. 
The committee therefore believes that it is morally right that the United States. 
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Government should reimburse these claimants for the injury and damage caused 
by its officers and employees in negligently carrying out the FGAN program. 

In undertaking the manufacture and production of FGAN, the Government 
took what is known as a calculated risk. As the majority opinion of the Court 
of Appeals for the Fifth Circuit states: “Even if some danger were recognized, 
the necessity of providing means of existence to the devastated areas might have 
called for the exercise of discretion as to whether to take a ‘calculated risk,’ 
(197 F. 2d, 771, 778.)” The “calculated risk” was taken for the benefit of the 
devastated areas of the world. It resulted in a benefit to the United States as 
a whole in that it prevented unrest and disorders which would have resulted 
from hunger and mass starvation. As noted in the court of appeals opinion, such 
disorders would have required the maintenance of adequate military forces in 
occupied areas (197 F. 2d 777) and might have lost some of our allies like 
France to communism. Since the fertilizer program was taken by the Gov- 
ernment for humanitarian purposes, among others, it seems only right that 
it should reimburse, insofar as it is humanly possible, the comparatively few 
people who happened to be injured or damaged because of it. 


RECOM MENDATIONS 


For reasons set out in the preceding pages, the committee is of the considered 
opinion that the Government is wholly responsible for the explosions at Texas 
City and the resulting catastrophe. It therefore recommends that Congress take 
appropriate action, through legislation, to compensate claims for property 
damage, personal injuries, and death caused by the explosions which occurred 
at Texas City, Tex., on April 16 and 17, 1947. 

The committee gave careful consideration to the claims of the so-called sub- 
rogated insurance companies, but because of their complexity and mixed opin- 
ions as to their magnitude, eliminated such claims from the benefits of this 
bill and, without deciding their merits. 

The committee earnestly urges upon the Senate that speedy approval be 
given to S. 1077, as amended. 


{H. Rept. No. 1305, 84th Cong., 1st sess.] 
Texas Crry DISASTER 


The Committee on the Judiciary, to whom was referred the bill (S. 1077) to 
provide for settlement of claims for damages resulting from the disaster which 
occurred at Texas City, Tex., on April 16 and 17, 1947, having considered the same, 
report favorably thereon with amendment and recommend that the bill do pass. 

The amendment, in the form of a substitute bill, is to strike out all after the 

enacting clause and substitute the following language: 
“While denying any equitable or legal responsibility on the part of the United 
States, but for compassionate reasons, and as a gratuity, it is the intention of the 
Congress to make payment on behalf of those persons who suffered death, per- 
sonal injury, and property losses as a result of the explosions and fires at Texas 
City, Texas, on April 16 and 17, 1947. 

“Sec. 2. The Secretary of the Army or such persons as he may designate shall 
investigate and settle claims against the United States for death, personal injury, 
and property losses proximately resulting from the disaster at Texas City, Texas, 
on April 16 and 17, 1947, commonly referred to as the Texas City disaster. 

“Sec. 3. (a) Claimants shall submit their claims in writing to the Secretary of 
the Army, under such rules as he prescribes, within one hundred eighty days 
after the enactment of this Act. 

“No claim shall be entertained by the Secretary of the Army unless it shall ap- 
pear to his satisfaction that such claim was a part of a civil action filed against 
the United States in a United States district court prior to April 25, 1950, except 
that, for good cause, the Secretary may waive the limitation date of April 25, 
1950, where it is shown that claimant, by reason of infancy, insanity, or other 
legal reason, was unable to bring such civil action. 

“‘(b) The Secretary of the Army shall promulgate and publish rules of procedure 
for handling the claims referred to in section 2 within sixty days after the date 
of enactment of this Act. 

“He shall determine and fix the amount of awards, if any, in each claim within 
twelve months from the date on which the claim was submitted. 
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“Sro. 4. Since it is the intention and purpose of this Act, and of the Congress, 
to relieve the claimants hereunder, the Secretary of the Army shall limit himself 
to the determination of : 

“‘(1) whether the losses sustained resulted from the explosions and fires at 
Texas City on April 16 and 17, 1947, 

““(2) the amounts to be allowed and paid pursuant to this Act, and 

“(3) the persons entitled to receive the same. 

“Seo. 5. (a) Claims for awards based on death shall be submitted only by duly 
authorized legal representatives. No claim under this subsection shall be ap- 
proved by the Secretary of the Army in an amount in excess of $20,000. 

“(b) No claim for personal injuries may be approved by the Secretary of the 
Army in amounts in excess of $20,000. 

“(c¢) No claim for property losses may be approved by the Secretary of the 
Army in amounts in excess of $20,000. 

“Sec. 6. (a) In determining the amounts to be awarded for death, personal in- 
jury or property losses, the Secretary of the Army shall reduce any such amount 
by an amount equal to the total of insurance benefits (except life-insurance bene- 
fits), or other payments or settlements of any nature, previously paid with respect 
to such death claims, personal injuury or property loss. 

“(b) Payments approved by the Secretary of the Army on death, personal 
injury, and property loss claims the same being gratuitous, shall not be subject to 
insurance subrogation claims in any respect. 

“(e) The Secretary of the Army shall not include in an award any amount for 
reimbursement to any insurance company or compensation insurance fund for 
loss payments made by such company or fund. 

“(d) No claim cognizable under this Act shall be assigned or transferred. 

“Seco. 7. The Secretary of the Treasury shall pay out of moneys in the Treasury 
not otherwise appropriated, the claims referred to in this Act in the amounts 
approved for payment by the Secretary of the Army. 

“Sec. 8 A payment made under the provisions of section 7 shall be in full 
settlement and discharge of all claims against the Government of the United 
States. 

“Sec. 9. The Secretary of the Army shall require assignment to the United 
States of any right of action against a third party arising from the death, personal 
injury or property loss claims with respect to which settlement is made. 

“Sec. 10. The Secretary of the Army shall, twenty-four months after the date 
of enactment of this Act, transmit to the Congress 

“(a) a statement of each claim submitted to the Secretary of the Army in 
accordance with this Act which has not been settled by him, with supporting 
papers and a report of his findings of facts and recommendations; and 

“(b) a report of each claim settled by him and paid pursuant to this Act. 
The reports shall contain a brief statement concerning the character and 
justice of each claim, the amount claimed, and the amount approved and 
paid. 

“Sec. 11. Attorney and agent fees shall be paid out of the awards hereunder. 
No attorney or agent on account of services rendered in connection with each 
claim shall receive in excess of 10 per centum of the amount paid, any contract 
to the contrary notwithstanding. 

“Whoever violates the provisions of this Act shall be fined a sum not to exceed 
$5,000. 

“Sec. 12. If any particular provision of this Act or the application thereof to 
any person or circumstance, is held invalid, the remainder of the Act shall not be 
affected thereby.” 

Amend the title to read as follows: “A bill to provide for settlement of claims 
resulting from the disaster which occurred at Texas City, Texas, on April 16 and 
17, 1947.” 





PURPOSE 


The purpose of this legislation is to recompense, to a limited extent, those 
persons or their survivors, who suffered death. personal injury, and property 
losses as a result of the explosions and fires at Texas City, Tex., on April 16 and 
17, 1947, commonly referred to as the Texas City disaster. 


PRELIMINARY STATEMENT 


While denying any equitable or legal responsibility on the part of the United 
States Government, the committee nevertheless, in recognizing the enormity of 
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the disaster, the great number of innocent victims who were either killed or in- 
jured thereby, and in remembering that the ammonium-nitrate fertilizer ship- 
ment which exploded formed a part of and was in aid of this Government's for- 
eign-aid program, feels that, for compassionate reasons, these persons who suf- 
fered losses should receive some help from the Federal Government to assist 
them in their losses. 

Since, however, the Supreme Court of the United States has held that there 
is no legal liability on the part of the Federal Government for this disaster, the 
committee feels that all payments hereunder, since they are to be in the nature 
of a grant rather than in payment of a lawful obligation, should be limited to 
amounts not in excess of $20,000 for each death, personal injury, or property loss 
claim and it is so provided in the substituted bill. 


INTRODUCTORY STATEMENT ON TEXAS CITY DISASTER 


On April 16 and 17, of 1947, a manmade disaster occurred in Texas City, Tex., 
of almost unbelievable proportions. Loaded bags of ammonium nitrate fertilizer 
stowed for overseas shipment in the holds of two ships at the docks in that city 
blew up. ‘The shipment was destined for France as part of the United States 
Government's program of foreign aid to various war-rayaged and famine- 
stricken areas overseas. Over 570 persons perished in the disaster, and about 
3,500 more suffered injuries. Damage to private properties ran into millions of 
dollars. 

UNITED STATES GOVERNMENT’S FOREIGN-AID PROGRAM 


Toward the end of the hostilities of World War II it was recognized that an 
acute world food shortage existed. The problem of increasing the supply of food 
became an integral part of the United States occupation and administration of 
enemy territories. Secretary of War Patterson wrote that unless “the urgent 
requirements of Generals MacArthur and McNarney for the occupied areas” were 
met “in real volume, we anticipate * * * famine conditions.” According to the 
Secretary's representative, “The occupying commanders in Germany, Japan, and 
Southern Korea report* * * that the choice may be considered one of supplying 
additional food or additional troops to control the conquered peoples.” 

Quantities of food necessary to alleviate the problem were not in existence. 
Even if food had been available, shipping capacity to transport it could not be 
obtained. The use of fertilizer, therefore, to increase the production of food- 
stuffs in occupied areas presented an obvious means of avoiding widespread 
famine and unrest. A ton of fertilizer can produce 7 tons of food; and it helps 
people in occupied areas, in permitting them to grow their own food, to help 
themselves. The securing of fertilizer for occupied areas was, therefore, a prac- 
tical solution to a difficult problem. 

Under its program of supplying fertilizer for occupied areas, the Government 
produced the material known as fertilizer grade ammonium nitrate (hereafter 
referred to as FGAN or fertilizer). FGAN as a fertilizer had been recognized 
for several years in agriculture. This was due to the fact that ammonium 
nitrate, the basic ingredient for FGAN, has a high free-nitrogen content, an 
essential to plant growth. Furthermore, the Government had 15 surplus ordnance 
plants readily convertible for the manufacture of ammonium nitrate fertilizer. 
When it became clear that the Government could produce a satisfactory fertilizer 
and also utilize its surplus ammonium nitrate facilities, Secretary of War Patter- 
son decided that the program should be undertaken. He “reported in substance 
this decision to the Cabinet” where it was “approved and the decision was to go 
ahead with this production.” 


Production of fertilizer 

In May 1946 the Director of the Office of War Mobilization and Reconversion 
requested the War Department “as an emergency matter for national defense” 
to undertake the production of the fertilizer program “without delay, and to 
take whatever action is appropriate to expedite the attainment of maximum 
production.” The surplus plants were released to the Secretary of War, and the 
Army Chief of Ordnance was directed to carry the program into effect. 

The Army entered into a number of cost-plus-fixed-fee contracts with private 
firms—to move into the ordnance plants and produce the fertilizer. 


Purchase of fertilizer from private producers 


When the plan to reactivate idle ordnance plants was first conceived, it was 
apparent that those plants would be unable to produce sufficient quantities of 
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fertilizer to meet the early requirements of the program. The War Department 
therefore entered into agreements with commercial producers to purchase fer- 
tilizer from them and, under a sell-back arrangement, it further agreed to return 
in kind the “borrowed” fertilizer to the producers out of future production of 
the ordnance plants. 


Fertilizer which blew up at Tewas City 

The particular fertilizer which blew up at Texas City had been produced 
at three of the Army ordnance plants reactivated by the Government for the 
fertilizer program and pursuant to the sell-back arrangement was allotted to 
the Lion Oil Co., one of the commercial producers which had furnished fertilizer 
to the Government in 1946. Since the contract provided that Lion Oil Co. could 
designate a third-party recipient, Lion contracted for resale of the fertilizer with 
the French Supply Council, a French Government agency. The French Supply 
Council had earlier secured a governmental priority allocation, and, in pursuance 
thereof, the French shipping orders were turned over to the Army for execution, 

The fertilizer, in accordance with contract requirements, was shipped by rail, 
undr Government bills of lading, from ordnance plants in Nebraska and Iowa 
to the French Supply Council as consignee in Texas City. It was stored in 
shipside warehouses in Texas City. 


EXPLOSIONS AT TEXAS CITY 


By April 15, 1947, 1,850 tons of FGAN had been loaded on the steamship 
Grandcamp, a French Liberty ship owned by the Republic of France, and 1,000 
tons on the privately owned steamship Highflyer. The Grandcamp carried, in 
addition, a quantity of munitions originally consigned to Venezuela but for un- 
disclosed reasons not discharged there. The Highflyer also had an additional 
cargo of 2,000 tons of sulfur. 

Dunnage, consisting of wooden boards and paper to protect the cargo, was 
land on the floor of the holds. The bags of FGAN were packed one on top of the 
other in solid layers. 

Loading of No. 4 hold of the Grandcamp, where the fire started, ceased at 
5 p. m. in the afternoon of April 15, and its hatch was closed and remained 
battened down until 8 o’clock the following morning when longshoremen boarded 
the ship and started removing the hatch covers. At approximately 8:15 a. m. 
smoke was observed coming from hold No. 4 containing 880 tons of FGAN and, 
upon inspection, fire was discovered. Efforts to halt the fire were unavailing. 
The captain ordered all personnel off the ship. Meanwhile the hatches were 
covered and steam was introduced into the holds to smother the flames and put 
out the fire. 

At 9:15 a. m. the fertilizer on the Grandcamp exploded with tremendous force. 
The explosion resulted in the spread of the fire to warehouses and other nearby 
structures and to the steamship Highflyer in a nearby slip. The fires continued 
all day and into the night. At approximately 1:10 a. m. on April 17 the 
FGAN in the Highfiyer detonated, completely demolishing that vessel and the 
Steamship Wilson B. Keene which had been lying alongside. These explosions 
and resulting conflagrations virtually leveled the dock area in Texas City. In 
addition, approximately 1,000 residences, industrial plants, and other buildings 
were either totally destroyed or suffered major structural damage. Flying 
steel fragments and portions of the cargo of Grandcamp— including a 30-foot- 
long drill stem weighing over a ton—were found 2 miles distant. As noted 
earlier about 570 persons suffered violent death. More than 3,500 other people 
were injured and suffered either delayed death or mental and physical anguish 
attendant upon months of hospital confinement and medical care. 


HISTORY OF COURT LITIGATION 


After the disaster approximately 300 court actions were instituted against 
the United States in the names of some 8,500 claimants under the Federal Tort 
Claims Act for death, personal injury, and property damages arising out of the 
disaster. The suits were consolidated with the approval of the United States 
District Court for the Southern District of Texas under civil action No. 787, 
Elizabeth Dalehite et al. v. United States (1950). After a trial of the issues, 
the district court judge, sitting without a jury, found negligence on the part of 
the Government and rendered judgment in favor of the plaintiffs. The court, 
inter alia, found that the United States produced an inherently dangerous 
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product and that it was negligent in manufacturing the fertilizer, in the manner 
in which it prepared the fertilizer for shipment, and that “each shipment of 
such fertilizer was a dangerous public and private nuisance from the time it was 
manufactured.” 

On appeal, however, the Court of Appeals for the Fifth Circuit unanimously 
reversed (197 F. 2d 771) and the United States Supreme Court, by a divided 
court, affirmed the decision of the court of appeals (346 U. 8.15). The Supreme 
Court, through its majority decision, decided, as a matter of law, that the ac- 
tions of the Government and its employees as found by the district court were 
performed in the exercise of a “discretionary function” and that the Federal 
‘Tort Claims Act exempted the Government from tort liability for errors made in 
the exercise of “discretionary functions.” To put it another way, the Supreme 
Court held that even if the Government was negligent, it could not, because of 
the wording of the Tort Claims Act, be sued for its actions which resulted in 
the Texas City disaster. This is made clear from the following excerpts of its 
majority opinion: 

“An analysis of section 2680 (a), the exception with which we are concerned, 
emphasizes the congressional purpose to except the acts here charged as negli- 
gence from the authorization to sue (p. 32). 

“Bven assuming their correctness arguendo (the district court’s findings of the 
Government’s negligence), though, it is our judgment that they do not establish 
a case within the act. This is for the reason that as a matter of law the facts 
found cannot give the district court jurisdiction of the case under the Tort 
Claims Act (p. 24).” 

PRIOR LEGISLATION 


After the Supreme Court’s decision in the Dalehite case supra, the House of 
Representatives adopted House Resolution 296, 83d Congress, sponsored by 
Congressman Clark Thompson of Texas, directing this committee to make an 
investigation and study of the merits of all claims against the United States 
arising out of that disaster. As a result of the investigation H. R. 9785 was 
introduced in the 83d Congress, which passed the House, compensating the 
claimants for death, personal injury, and property loss resulting from the dis- 
aster. The Senate thereafter acted upon and passed the same bill, but in a 
different form. It was then late in the session, however, and since no conferees 
were appointed to try and resolve the differences between the Senate and the 
House versions of the bill, no further action was taken and the bill died at the 
end of the 83d Congress. 


COMMITTEE’S ACTION ON PRESENT LEGISLATION AND REASONS THEREFOR 


In the present Congress identical bills were introduced simultaneously in both 
the House and the Senate. Since the Senate bill, S. 1077, has passed that 
Chamber, the committee has laid aside the House bill and directed its attention 
to S. 1077. 

The major differences between S. 1077 and this committee’s amendment, which 
is in the nature of a substitute bill to S. 1077, are three: First, the Senate bill 
makes a finding of fact that the Federal Government is equitably responsible 
for the explosion at Texas City. The committee amendment denies any equitable 
or legal responsibility on the part of the United States Government for that 
disaster. In providing compensation for these people the committee amendment 
bases such relief on the theory that such payments are to be in the nature of 
disaster-relief benefits. Second, the Senate bill places jurisdiction in the Federal 
district courts of Texas to adjudicate and settle these claims, whereas the 
committee amendment authorizes the Secretary of the Army to settle the claims. 
Third, the Senate bill would compensate all claims for death, personal injury, 
and property damage without limitation in amount, whereas the committee 
amendment sets a maximum limitation of $20,000 for each type of claim. 

It is true that when this committee and the House acted favorably upon this 
legislation in the 83d Congress it did so upon the ground that the Federal Gov- 
ernment was wholly responsible for the explosions and the resulting catastrophe 
at Texas City, Tex. However, after extensive hearings this year in which repre- 
sentatives from the Department of Justice were heard in oral testimony for the 
first time, and after a reappraisal of the testimony not only of this Congress and 
of the 83d Congress, but also of the record in the Federal litigation in the 
‘Dalehite case, the committee is of the considered opinion that the Federal Govern- 





262 TEXAS CITY CLAIMS ACT 


ment was in no way negligent or otherwise responsible for the explosions and 
fires which took place at Texas City. 

As noted earlier both the Court of Appeals for the Fifth Circuit and the 
Supreme Court of the United States held that there was no legal liability on the 
part of the United States Government, because the actions of the Government 
in connection with this ammonium-nitrate fertilizer were performed in the exer- 
cise of a “discretionary function” within the meaning of the Federal Tort Claims 
Act. It was therefore unnecessary for either of these two courts to decide the 
further question of whether or not the Federal Government was negligent. It 
is not the purpose or intention of this report to go into a detailed analysis of all 
the testimony or to undertake to reargue the evidence of this disaster either on 
the law or the facts. It does deem it appropriate, however, to refer in brief, to 
the argument which has been urged that the appellate courts accepted and agreed 
with the district court’s views that the Government was negligent. It is the 
opinion of this committee that neither the Supreme Court nor the judges of the 
court of appeals so acted. It was only necessary, in view of the grounds upon 
which their decisions were based, to accept the district court’s findings for pur- 
poses of argument on appeal only. 

A reading of the Supreme Court opinion certainly indicates serious reserva- 
tions with respect to the district court’s findings of negligence. In a footnote 
(346 U.S. p. 24) it expressed agreement with the characterization by the court 
of appeals that the district court’s findings were “profuse, prolific, and sweep- 
ing” and stated that “no proper review could be exercised by taking the ‘fact’ 
findings of ‘negligence’ at face value.” Asa matter of fact, the Court expressly 
noted that the Government manufactured and shipped the fertilizer “for more 
than 8 years without even minor accidents,” and, in addition, it pointed out 
that (846 U. S. 15): 

“* * * *The basic ‘plan’ * * * was drawn up in the light of prior experience 
by private enterprise and the TVA. In fact it was as we have pointed out, based 
on the latter agency’s engineering techniques, and specifically adopted the TVA 
process description and specifications (pp. 38-39).” 

The lack of participation by Government employees in the negligent conduct 
found by the district court is underlined by the following excerpts from the 
Supreme Court’s opinion— 

“As well, serious judgment was involved in the specification of the bag labels 
and bills of lading. The importance of this rests on the fact that it is the latest 
point in time and geography when the Government did anything directiy related 
to the fire, for after bagging the FGAN was of course physically in the hands 
of various nongovernmental agents. * * * there was serious room for specula- 
tion that the most direct operative fact causing the immediate fire on the Grand- 
camp arose from errors that the French Council, longshoremen, or ship staff 
committed * * * (p. 41).” 

The opinion also stresses complete compliance with applicable regulations 
of the Interstate Commerce Commission in shipping the material ‘“* * * The 
Plan had been prepared in this regard by the Transportation Officer of the Di- 
rector’s Office. His decision in the matter was dictated by the ICC regulations. 
These did not provide for a specific classification for the material other than 
as fertilizer. Labeling it as anything but ‘oxidizing material’ was not required— 
indeed was probably forbidden—and even this requirement was waived for bags 
of less than 200 pounds. To the extent, then, that the Army had a choice in 
the matter, its decision not to seek to list its FGAN in any other fashion was with- 
in the exception. The immunity of a decision as to labeling, in fact, is quite 
clearly shown by the fact that the ICC’s regulations, for instance, could not be 
attacked * * * (pp. 41-42).” 

Similarly, with respect to the Coast Guard, the Supreme Court observed: 
“The findings of negligence on the part of the Coast Guard in failing to super- 
vise the storage of the FGAN, and in fighting the fire after it started, were re- 
jected by a majority of the Court of Appeals (p. 42).” 

The majority opinion of the court of appeals also indicated that there was 
fundamental error in the district court’s findings. While the court’s decision 
rested upon the conclusion that the Federal Government is not liable because of 
the “discretionary function” exemption in the Tort Claims Act, a reading of 
the majority opinion makes it clear nevertheless that the court did not agree with 
the district court’s basic findings that the fertilizer was an inherently dangerous 
explosive substance, the qualities of which the Government’s employees were 
or should have been so aware of that the fertilizer program should not have been 
undertaken as it was. Contrary to the findings of the district court, this opinion 
stated that: 
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“In this case, it can hardly be argued that the dangers of explosion from FGAN 
were so well known prior to the disaster that judgment or discretion were not 
called into exercise as to whether it should be manufactured at all and under 
what safeguards and warnings it should be distributed. Even if some danger 
were recognized, the necessity of providing means of existence to the devastated 
areas might have called for the exercise of discretion as to whether to take a 
-alculated risk.” 

The committee’s amendment places jurisdiction in the Department of the 
Army to investigate and settle the claims hereunder. The committee considered 
placing jurisdiction in the Federal courts but it was thought, however, that the 
courts, with their present heavy calendars, could not properly process these 
claims without appointing masters, auditors, examiners, and other clerical per- 
sonnel to hear and, for all practical purposes, adjudicate these claims. It was 
therefore felt that jurisdiction could well be placed in the Army, since that agency 
of Government has the facilities for and experience in processing claims against 
the United States Government. Precedent for such action is to be found in the 
Port Chicago, Calif., explosions where, through legislation, the Congress con- 
ferred expanded jurisdiction on the Secretary of the Navy to settle claims for 
property damage, death, and personal injury arising out of that disaster. (See 
Publie Law 423, 78th Cong., and Public Law 637, SOth Cong.) 

In placing a $20,000 limitation on the claims in this legislation the committee 
has done so, because of the fact that there is a lack of legal liability on the part 
of the Government and, too, because the committee views the grants of awards 
to be given hereunder as gifts in the nature of disaster relief based on humani- 
tarian principles. While this legislation cannot reach all of the claimants for 
ali of their losses, the committee feels that it will at least heip a substantial 
majority of those unfortunate people who suffered losses as a result of the 
disaster. 

SUBROGATED CLAIMS 


Neither the Senate bill nor this committee’s amendment makes provision for 
subrogated insurance claims. 

Of serious concern to the committee was the question of whether any part of 
the moneys distributed to claimants under its amendment could be thereafte: 
subject to recoupment claims by insurance companies against the claimants, for 
reimbursement to the extent, at least, that the companies had previously paid the 
claimants under policies of insurance. 

It is, of course, the intention of the committee that no moneys awarded under 
this aet be paid over, under any circumstances, to subrogees. The awards are 
intended as gratuities, and the rights, hereunder, are not to be extended by 
implication, or by recourse to assignment or by the principles of subrogation. 

Precedent for such action can be found in the act of 1874 when Congress by 
law (18 Stat. 245, 247, sec. 12) authorized payments to be made to persons 
who had suffered losses at the hand of the Confederate man-of-war, Alabama, 
and others but limited such disbursements, in the case of claimants who had been 
compensated by insurers, to the diiference between the amount of such compensa 
tion and the true value of the loss sustained. When marine underwriters sued 
to recover a portion of the moneys thus disbursed, they were defeated in 
British courts on the ground that “title to the indemnity granted in particular 
terms out of a particular fund at the disposal of the United States by an act of 
Congress is not a title which can possibly result in law from the [insurance] 
contract itself. [If such right of recoupment existed, the British judges noted | 
it must exist by the combined effect of the contract between the insurer and the 
insured and the act of Congress. It cannot follow from the contract of insurance 
alone, without the act of Congress * * *. Whatever views of moral obligation 
may be entertained with regard to the act of Congress, * * * it is correctly de- 
seribed * * * as an act of pure gift from the American Government * * *. If 
once the right had vested to recover any such sum, of course an act of Congress 
could not take it away; but when Congress in express terms say, “We cannot 
pay the money for the purpose of repaying or reducing the loss against which 
the insurance company has indemnified, but for another and different purpose,” 
it effectually prevents the right arising * * *. In this case the act of Congress 
declares in very express terms, * * * that no compensation is to be given * * * 
on account of loss which has been * * * covered by insurance, and secondly 
that underwriters are not to receive any benefit from the funds distributed 
under the act * * *. It was an act of grace on their part to assign [this fund], 
and give it either to one or to the other of the losers by the acts of the Alabama, 
and * * * in giving it as they have done, they were attaching a condition to 
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the gift, which condition was not only entirely within their power but which 
they might attach without violating any legal responsibility or moral obliga- 
tion (Burnand vy. Rodocanachi (1882) 7 Law Reports (App. Cas.) 333, 335-336, 
341, 343; Md. Casualty Co. vy. Lincoln Bk. and Trust Co, (1937) 18 F. Supp. 375; 
Col. L. R. (1928), 28: 208) .” 


PROVISIONS OF THE COMMITTEE AMENDMENT (AN AMENDMENT IN THE NATURE OF A 
SUBSTITUTE BILL) 


Generally the amendment would authorize the Secretary of the Army to in- 
vestigate the claims to determine whether they resulted from the explosion and 
then to calculate the damages claimed to have been sustained by each claim- 
ant and decide who is entitled to receive the award, if any (secs. 2 and 4). 

The total amount claimed either by or on behalf of persons who had suffered 
damages as a result of the explosion was roughly set at the time of the court 
litigation at $200 million. Experience as shown, however, especially with regard 
to disasters that amounts claimed against the Government are for the most 
part in excess of what Federal courts will finally allow. At the various hearings 
which were held on this legislation, lawyers representing several hundred claims 
testified that the total amount of all claims, including insurance subrogated 
claims, could more realistically be set at somewhere between $60 million 
and $100 million. Since the committee amendment eliminates subrograted 
insurance claims (sec. 6) and puts a limitation of $20,000 on all other Claims 
(see. 5) it is felt that the total amount which the Government is likely to pay 
will be substantially less than the above-estimated figures. 

Section 3 sets up procedures under which claimants shall submit their claims. 
It limits the claims to be entertained hereunder to those which were filed in 
the district courts under the Tort Claims Act. The committee wishes to state 
that in limiting the claims, generally, to those which have already been filed in 
the Federal courts, it is its intention that the Secretary of the Army should, 
where practicable, consider the claims in the manner in which they were 
originally filed. While it is the intention of the committee to authorize payment 
to those individuals, firms, companies, associations, and corporations, other than 
subrogees, the committee wishes to prevent the severing or the division of any 
claim by any claimants who may thereby seek to circumvent the $20,000 limitation 
provided for in the committee amendment for each claim. Claims should be 
entertained, where possible, in the manner and under the circumstances under 
which they were originally filed. 

Section 6 also provides that in determining the amounts to be awarded under 
this bill the Secretary of the Army shall reduce any award by an amount equal 
to the total of insurance benefits (except life-insurance payments) and other 
payments previously received by the claimants with respect to such losses. 

Section 7 provides that the Secretary of the Treasury shall pay, in full settle- 
ment, the claims approved by the Secretary of the Army. Section 8 would re- 
quire that all such settlements be in full discharge of all claims against the 
United States. The Secretary would also be required to take an assignment to 
the United States of any right of action against third parties (sec. 9). Section 
10 directs the Secretary of the Army to transmit to Congress each claim sub- 
mitted to the Department of the Army which is not settled by him, with sup- 
porting papers, findings of facts, and recommendations thereon, as well as a re- 
port of each claim settled and paid in accordance with the committee amend- 
ment. Section 11 contains a standard provision relating to attorneys’ fees and 
also contains a penal provision providing for a fine of not in excess of $5,000 
for anyone who violates the provisions of this legislation. Section 12 contains 
a severability clause. 


VIEWS OF GOVERNMENT DEPARTMENTS 


There follows a report of the Department of the Army on the legislation as 
introduced. It may be well also to mention that while the Department of Justice 
is opposed to the legislation as introduced, representatives who testified at the 
hearings stated that the Attorney General would not be opposed to legislation 
which was in the nature of a disaster-relief bill and which would omit subro- 
gated insurance claims and place a4 reasonable monetary limitation on claims 
for death, personal injury, or property losses. It is felt that the committee 
amendments meet the objections of the Department of Justice and in fact 
are in accordance with its suggestions. 
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May 9, 1955. 
Hon. EMANUEL CELLER, 


Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. CELLER: Reference is made to your letter of April 20, 1955, relative 
to the hearings on H. R. 4045, 84th Congress, a bill to provide for settlement of 
claims for damages resulting from the disaster which occurred at Texas City, 
Tex., on April 16 and 17, 1947, presently scheduled for May 11, 1955 before Sub- 
committee No. 2 of the Committee on the Judiciary, House of Representatives, 
and the advisability of having a representative present the views of the Depart- 
ment of the Army at such hearings. 

The Secretary of Defense has been asked to report the views of the Department 
of Defense on the bill and has delegated the responsibility therefor to the Depart- 
ment of the Army. The Army report is in the process of being coordinated within 
the Department of Defense and will be presented to the committee prior to the 
hearings. Additionally, the Department of the Army, on behalf of the Depart- 
ment of Defense, submitted a very lengthy report on H. R. 8572, 83d Congress, 
a similar bill. That report sets out in detail the facts surrounding the events of 
April 16 and 17 at Texas City, and is set forth in full on pages 56 to 70 of the 
report of the Committee on the Judiciary, House of Representatives, to accom- 
pany H. R. 9785, 88d Congress. This report, together with that which will be 
submitted to the committee on H. R. 4045, 84th Congress, elaborately explains 
the position of the Department of Defense on the bill, and it does not appear that 
any additional information of value to the committee would be presented by 
having a witness testify at the hearings. 

Accordingly, in the absence of an indication that the committee desires the 
presence of a witness, the Department of the Army does not plan to present any 
testimony over and above the views reflected in the above-mentioned reports. 

Sincerely yours, 
Rosert T. STEVENS, 
Secretary of the Army. 


[H. Rept. No. 1623, 84th Cong., 1st sess.] 
Texas City DISASTER 


CONFERENCE REPORT 


The committee of conference on the disagreeing votes of the two Houses on 
the amendments of the House to the bill (S. 1077) to provide for settlement of 
claims for damages resulting from the disaster which occurred at Texas City, 
Texas, on April 16 and 17, 1947, having met, after full and free conference, have 
agreed to recommend and do recommend to their respective Houses as folldws: 

That the Senate recede from its disagreement to the amendment of the House 
and agree to the same with an amendment as follows: 

In lieu of the matter proposed to be inserted by the House amendment insert 
the following: The Congress recognizes and assumes the compassionate respon- 
sibility of the United States for the losses sustained by reason of the explosions 
and fires at Texas City, Texas, and hereby provides the procedures by which 
the amounts shall be determined and paid. 

Sec. 2. The Secretary of the Army or such persons as he may designate shall 
investigate and settle claims against the United States for death, personal injury, 
and property losses proximately resulting from the disaster at Texas City, Tezras, 
on April 16 and 17, 1947, commonly referred to as the Texas City disaster. 

Sec. 3. (a) Claimants shall submit their claims in writing to the Secretary of 
the Army, under such rules as he prescribes, within one hundred eighty days 
after the enactment of this Act. 

No claim shall be entertained by the Secretary of the Army unless it shall 
appear to his satisfaction that such claim was a part of a civil action filed 
against the United States in a United States district court prior to April 25, 
1950, except that, for good cause, the Secretary may waive the limitation dale 
of April 25, 1950, where it is shown that claimant, by reason of infancy, insanity, 
or other legal reason, was unable to bring such civil action. 

(b) The Secretary of the Army shall promulgate and publish rules of pro- 
cedure for handling the claims referred to in section 2 within sixty days after 
the date of enactment of this Act. 

He shall determine and fir the amount of awards, if any, in each claim within 
twelve months from the date on which the claim was submitted. 
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Except as otherwise provided herein, the law of the State of Texas shall 
apply. 

Sec. 4. Since it is the intention and purpose of this Act, and of the Congress, 
to relieve the claimants hereunder, the Secretary of the Army shall limit him- 
self to the determination of— 

(1) whether the losses sustained resulted from the explosions and fircs 
at Texas City on April 16 and 17, 1947; 

(2) the amounts to be allowed and paid pursuant to this Act; and 

(3) the persons entitled to receive the same. 

Sec. 5. (a) Claims for awards based on death shall be submitted only by duly 
authorized legal representatives. No claim under this subsection shall be ap- 
proved by the Secretary of the Army in amount in eacess of $25,000. 

(b) No claim for personal injuries may be approved by the Secretary of the 
Army in amount in excess of $25,000. 

(c) No claim for property losses may be approved by the Secretary of the 
Army in amount in excess of $25,000. 

Sec. 6. (a) In determining the amounts to be awarded for death, personal 
injury, or property losses, the Secretary of the Army shall reduce any such 
amount by an amount equal to the total of insurance benefits (except life insur- 
ance benefits), or other payments or settlements of any nature, previously paid 
with respect to such death claims, personal injury, or property loss. 

(b) Payments approved by the Secretary of the Army on death, personal injury, 
and property loss claims, shall not be subject to insurance subrogation claims in 
any respect. 

(c) The Secretary of the Army shall not include in an award any amount for 
reimbursement to any insurance company or compensation insurance fund for 
loss payments made by such company or fund. 

(ad) Eacept as to the United States, no claim cognizable under this Act shall 
be assigned or transferred. 

Sec. 7. The Secretary of the Treasury shall pay out of moneys in the Treasury 
not otherwise appropriated, the claims referred to in this Act in the amounts 
approved for payment by the Secretary of the Army. 

Sec. 8 A payment made under the provisions of section 7 shall be in full settle- 
ment and discharge of all claims against the Government of the United States. 

Sec. 9. The Secretary of the Army shall require assignment to the United States 
of any right of action against a third party arising from the death, personal 
injury, or property loss claim with respect to which settlement is made. 

Sec. 10. The Secretary of the Army shall, twenty-four months after the date 
of enactment of this Act transmit to the Congress— 

(a) a statement of each claim submitted to the Secretary of the Army in 
accordance with this Act which has not been settled by him, with support- 
ing papers and a report of his findings of facts and recommendations; and 

(b) a report of each claim settled by him and paid pursuant to this Act. 
The reports shall contain a brief statement concerning the character and 
justice of each claim, the amount claimed, and the amount approved and paid. 

See. 11. Attorney and agent fees shall be paid out of the awards hereunder. 
No attorney or agent on account of services rendered in connection with each 
claim shall receive in excess of 10 per centum of the amount paid, any contract 
to the contrary notwithstanding. 

Whoever violates the provisions of this Act shall be fined a sum not to e®ceed 
$5,000. 

Sec. 12. If any particular provision of this Act or the application thereof to any 
person or circumstance, is held invalid, the remainder of the Act shall not be 
affected thereby. 

And the House agree to the same. 

That the Senate recede from its disagreement to the amendment of the House 
to the title of the bill and agree to the same. 

JMANUEL CELLER, 
THomaAsS J. LANE, 
BE. L. Forrester, 
Wirrram FE. MILirer, 
DeWirr S. Hype, 
Managers on the Part of the House. 


Orn D. JOHNSTON, 

TuHos. C. HENNINGS, Jr., 

ARTHUR V. WATKINS, 
Managers on the Part of the Senate. 
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STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on the disagreeing 
votes of the two Houses on the amendments of the Senate to the bill (S. 1077) to 
provide for settlement of claims for damages resulting from the disaster which 
occurred at Texas City, Tex., on April 16 and 17, 1947, submit the following state- 
ment in explanation of the effect of the action agreed upon and recommended in 
the accompanying conference report as to each of such amendments, namely : 

An issue of major concern at the conference was the statement in the House 
amendment denying any equitable or legal responsibility on the part of the United 
States for the disaster at Texas City, Tex. The Senate bill had already made a 
finding of equitable responsibility. However, since the circuit court of appeals 
and the Supreme Court found it unnecessary to determine this question, the 
conferees decided not to determine it either but to state, simply, that because of 
the enormity of the disaster and the great number of people either injured or 
killed the Government recognizes compassionate responsibility toward the in- 
nocent victims of the disaster. It should be clearly understood, however, that in 
no way is this action on the part of the conferees to be interpreted as acknowledg- 
ing legal responsibility or negligence on the part of the Government. It is the 
express desire of the inanagers on the part of the House that the instant legisla- 
tion will finally dispose of all claims presented to the Congress on behalf of those 
who suffered losses at Texas City. 

In order to set up a standard of measure to guide the Secretary of the Army 
in the processing of the claims hereunder, the conferees agreed to the amendment 
making the law of the State of Texas applicable to these claims. The law of 
Texas contains ample provision for governing the rights of survivors and of statu- 
tory beneficiaries who are authorized legal representatives. 

The conferees also agreed to raise the amounts which individuals, associations, 
corporations, etc., might receive for death, personal injury, or property loss from 
$26,000 to $25,000. It is the intention of the conferees that section 1 of title I, 
United States Code, be used by the Secretary of the Army in construing such 
terms us “person,” “insanity,” ete. 

There are several technical amendments which were agreed to in order to 
conform the provisions of the bill to the major changes mentioned above. 

EMANUEL CELLER, 

Tuomas J. LANE, 

E. L. Forrester, 

WILLIAM E. MILLER, 

DeWirr S. Hype, 
Managers on the Part of the House. 











